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STATEMENT OF ISSUES FOR REVIEW 


: 1. Whether the trial judge's denial of defendant's 


mbtion to exclude the testimony of police officers relating 


to their alleged conversations with defendant prior to issuance 
offs 'WViranda warning" constitutes reversible error. 


; 2. Whether the trial judge's refusal to rule at the 


5 
conclusion of the Government's case on the admissibility or 
inadmissibility of a photograph of defendant posing with a knife 
hdid in menacing fashion deprived defendant of the right to 


intelligently decide whether or not to testify in his own behalf, 


constituting thereby, reversible error. 


(This case has not previously been before this Court, ) 
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STATUTES INVOLVED 


District of Columbia Code (1967 Edition) 


$ 22-2401. Murder in the First Degree -- Purposeful 
Killing -- Killing While Perpetrating 
Certain Crimes. 

"Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and premedi- 
tated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do Kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 
or 22-402, rape,mayhem, robbery, or kidnapping, or 
in perpetrating or attempting to perpetrate any house- 
breaking while armed with or using a dangerous weapon, 
is guilty of murder in the first degree. (Mar. 3, 1901, 
31 Stat. 1321, ch. 854, § 798; June 12, 1940, 54 Stat. 
347, ch. 339)." 


§ 22-2403. Murder in Second Degree. 


"Whoever with malice aforethought, except as 
provided in sections 22-2401, 22-2402, kills another, 
is guilty of murder in the second degree. (Mar. 3, 1901, 
31 Stat. 1321, ch. 854, $ 800; June 12, 1940, 54 Stat. 
347, ch. 339.)" 


2 
Fed. Rules Cr. Proc. rule 26. 18 U.S.C. A. 


t Rule 26. Evidence. 


. 


"In all trials the testimony of witnesses shall be 
taken orally in open court, unless otherwise provided by 
an act of Congress or by these rules. The admissibility 
of evidence and the competency and privileges of witnesses 
shall be governed, except when an act of Congress or these 
rules otherwise provide, by the principles of the common 
law as they may be interpreted by the courts of the United 
States in' the light of reason and experience." 


JURISDICTION 


| 
The jurisdiction of this Court is invoked pursuant 
| 


to 28 U.S.C, $8 1291 and 1294. 


STATEMENT OF THE CASE 


Defendant was indicted on two counts of first degree 
murder and convicted on two counts of murder inthe second 
degree after a jury trial. He received consecutive life sen- 
tences. 

j The trial'grew out of a vicious and macabre double 
killing which occurred at the Gentlemen II Restaurant at 1800 
"M'' Street, N.W., Washington, D. C., in the early morning 


hours of Monday, June 24, 1968. The victims were Miss Darlene 


Elliot, a bookkeeper trainee at the Gentlemen Il and Mr. Paul 


Fleischer, the night manager. Miss Elliot, who spent the early 


evening hours at the Gentlemen JI on a social visit, remained 
after the midnight closing hour, apparently to give Mr. Fleischer 
a lift home. (TR-123, 125). Defendant worked the midnight to 
8:00 a.m. shift as a bus boy-dishwasher and was present at the 
premises when the killings occurred. 

The evidence indicated that along with Miss Elliot and 
Mr. Fleischer, Mr. Thomas J. Murphy, a bartender, Miss Janet 
Lawlee, a part-time waitress, Mr. Ernie Balassa, a doorman, 
Mr. Jason Gill, a cook, and the defendant also remained at the 
Gentlemen Il after closing hours on Sunday, June 23, 1968. 


(TR-400). 


. After assisting Mr. Murphy in bringing some beer up 
| 


from the basement, Messrs, Gill and Balassa left separately. 


t 
Mr. Murphy, Miss Lawlee, Mr. Fleischer, and Miss Elliot 


remained to socialize, sitting at one end of the bar and dancing 
to music from the juke box. The defendant sat ina chair at the 


end of the bar. (TR-403-404). | 

t | 

At about 12:30 a.m., Mr. Murphy went into the/kitchen 
| 

to prepare steak sandwiches for the five, leaving a long steak 

“ | 


knife on the counter. (TR-402). 


He and Miss Lawlee left the premises at about 1:00 a.m., 
| 


Mr. Fleischer letting them out the glass front doors of! the 


| 
establishment and locking the doors behind them. (TR-405). 


Mr. Michael Green, at the time a reporter for the 
| 


AVESSEENE TOR DAILY NEWS, testified that at about 3:05 a.m. 
on the morning in question, he was driving home for his 


"uncheon break'' when he heard a "loud but muffled'' female 


voice as he crossed Connecticutt Avenue and M Street in his 


| 
vehicle. (TR-317). Puzzled by the cry, Mr. Green made a 


"U" turn and proceeded across the intersection again. | But he 


‘never focused attention" on the Gentlemen II establishment and 
stated in his testimony ''I don't specifically recall looking at 


that one building''. (TR-321-22). 


Another potential eyewitness who noted an irregular 
occurrence at approximately the same time was Marvin Claude 
Ellison, Jr., a United States Park Police foot patrolman 
stationed at DuPont Circle on the evening in question. Mr. 
Ellison heard a scream as he proceeded toward Eddie Leonard's 
Sandwich Shop at 17th and M Streets about 2:55 a.m. (TR-336). 
Mr. Ellison, who was not aware there was a Gentlemen II at the 


time (TR-335), viewed the general area, saw nothing irregular, 


_ ate his sandwich,, and returned to his beat, again noting nothing 


irregular in the vicinity on his way back to DuPont Circle. 
(TR-339-342, 346). 

Mrs. Mildred Bowen, a telephone company operator 
received a call at approximately 3:50 a.m. that same morning 
from an individual identifying himself as ''Cobb"' and claiming 
to have been "hurt bad". (TR-579). Mrs. Bowen maintained 
more or less steady contact with the caller during the next 
several minutes while her supervisor, Mrs. Virginia Mount, 
had the call traced to the Gentlemen II. (TR-551). Mrs. Mount 
then notified the police of the call. 

Mrs. Bowen testified that the caller hung up a few times, 
and dropped the receiver on other occasions. (TR-583). She 


also said she heard what appeared to be "another voice! (TR-584) 


4 


and heard a scuffle or breaking glass on another occasion. 
| 
| 
(QBR-580). The witness vaguely recalled the caller saying that he 
had been brought to the Gentlemen II by four individuals who 


. 1/ 
beat him up. (TR-582-83). 


Mrs. Mount, who spoke somewhat more briefly with 


the caller indicated he was talking "incoherently" but also 
recalled mention of a party to which the caller claimed to have 
been brought by "four colored men", (TR-607-08). | 
The two telephone company employees claimed they 


were still in contact with the caller when the police arrived at 
| 
| 

the Gentlemen IL. (TR-609). | 


Eight city police officers, who at one time or anbther 
| 
investigated the Gentlemen II premises, testified for the 


Government. Officer Troy Payne, driving Scout Car 33 in the 
Third Precinct, responded to the operator's original radio run 
‘ | 


at 4:21 a.m., arriving at the Gentlemen II one or two minutes 
| 


later. (TR-624-25). | 

| 

1/ Mrs. Bowen's testimony was hazy on other matters as 
well. On June 24, 1968, she was interviewed by Detective 
Cannon at Homicide and signed a statement to the effect 
that the defendant had informed her that four men "broke!" 
into the restaurant and attacked him. (TR-590-92,, Defendant's 
Exhibit Number 1). And in her testimony before thie grand 
jury on September 18, 1968, she testified she heard “other 

voices" during her conversation with the defendant.; (TR-597- 


99, Defendant's Exhibit Number 2). 


Joined by a second scout car at the scene, Officer 
Payne parked on M Street and investigated the premises. 
(TR-626-27). He checked all three entrances of the Gentlemen 
II and found them locked. (TR-627-28). No one inside 
responded to his repeated knocking. (TR-629). After seeing 
what appeared to be a body lying at the foot of an inside stairway 
leading down from the mezzanine, he proceeded to the rear 
of the building and was able to gain entrance by kicking a small 
door three or four times. (TR-630-31). He noticed a large 
meat-cutting block which had been standing against the door 
he entered. (TR-631). Proceeding through the kitchen, he 
noted a large pool of blood on the kitchen floor in addition to 


hand smears of blood on an icebox and interior door. (TR-632). 


A? the foot of the stairs inside he discovered the body of Miss 


Elliot. (TR-632). A couple of chairs were overturned in the 
immediate area of the body, one near Miss Elliot's feet. (TR-633). 
The body was still warm to the touch. (TR-633). Officer Payne 


then heard a loud crash as other officers came through the 


2 
’ 


front glass door. (TR-633). Officer Payne took no further part 
in the investigation of the case. 
Officer Donald Wickert testified that he and Officer Charles 


Lintner also responded to the 4:21 a.m. radio call. (TR-640-41). 


After arriving on the scene and gaining entrance through the 


door Officer Payne had kicked in, Officer Wickert noted the 
| 
body of Miss Elliot, discovering that it was naked from the 


waist up. (TR-647). 


Moments later he heard the sound of tinkling glass 


from behind the bar and discovered the individual later identified 


as the defendant. (TR-648). According to Wickert's testimony, 
a 


"He (Cobb) was clothed. He was naked from the waist up. He 


had a pair of trousers on. He was lying half on his stomach 
| 


and half on his side on the floor, I believe.'' (TR-648).| He 


| 
appeared groggy, according to Wickert. (TR-651). One shoe 


was off. (TR-653). 


Questioning the individual, Wickert testified tha 

| 

dadtendant told him who he was and that he worked at the 

| 
Gentlemen II. (TR-649). Wickert then ordered the defendant 

2/ 


at gunpoint to crawl out from behind the bar, which he aia. 


® | 


2/ The manner in which Officer Wickert ordered the defendant 
* out from behind the bar is in some dispute and is dealt with 
elsewhere in this brief. 


3/ 


Wickert then proceeded to question the defendant. 
Wickert noted injuries on the defendant's arms and legs, but not 
those subsequently found on his lower torso. (TR-656). 

Wickert later saw the body of Paul Fleischer lying on the 
stairway to the basement. (TR-660). He subsequently testified 


that he noticed the defendant's underpants on the floor near the 


bas, but could not recall when he first noted them or whether 


it raised any suspicion in his mind. (TR-672). 
Officer Charles J. Lintner, who testified after Wickert, 
added little to Wickert's testimony other than indicating that he 


noliced a bloody footprint in the kitchen as he followed Wickert 
3/ Wickert's testimony concerning the defendant's statements 
. made at that time were as follows (TR-652): 


'! A. Ithen asked him who was in the premises. And he 
answered me, that Murphy, the bartender was there; 
Paul, the manager; Darlene, the secretary; Jan, the 
waitress; and Jason, a waiter were there. 

At that moment? 

Yes, sir. He continued on and stated that they had 
been sitting at the bar when four Negro males entered 
from the kitchen door leading to the bar and that they 
stated, when they came in from the kitchen, "You 
know what we want." He then said that at this time 
Darlene ran across the bandstand area of the main 
dining room and that two of the subjects chased her. 
Correction. Iam not sure how many subjects chased 
her. 

He then stated that two of the subjects grabbed him 
and beat him and kicked him and that was all that he 
remembered. "' 


through the kitchen, the footprint having some general resemblence 


to the defendant's sneaker-type shoe. (TR-718). 


Officer William C. Rollins also responded to the operator's 


direct radio run and was one of the officers to break through the 


glass doors at the front entrance to the Gentlemen Il. (TR-725). 


Neticing the defendant crawling from behind the bar stool, he 


proceeded to question him. (TR-727). 4/ | 
Rollins noticed injuries above the defendant's right leg 


(TR-728) but failed to notice a heavily-blooded area on his left 


trouser. (TR-750). He also discovered the apparent murder 
> | 
weapon on the stairway leading to the mezzanine (TR-729) and 


testified at some length as to the fact that the defendant's fly was 
| 
unzipped. (TR-754-56). | 
| 
44 Officer Rollins' account of his conversation with the defendant 
went as follows (TR-727): 
| 
' A. lLIasked the defendant what he had been doing prior to 
this. He stated three gentlemen had come in -- 

Q. How many gentlemen? 

A. Sir? 

Q. How many gentlemen did he say? 

A. Three, sir. | 

Q. Three. All right. Go ahead. 

A. He said three gentlemen had come in, immediately 
started to beat him about the face, two of them, he was 
knocked from the bar stool, and kicked several times 
jn the face, sir. | 

Q. Kicked in the face? 

A. Yes, sir. 


| 
Later (TR-748) he testified the defendant also indicated the 


presence of a second body in the basement. 


Officer Donald G. Cherry, a technician assigned to 
the Mobile Crime Laboratory Unit, arrived at the Gentlemen II 
at about 4:30 a.m. (TR-766). Taking a great many pictures 
oad copious notes, Cherry was able to recall: that defendant's 


underpants were off and "cut, torn, ripped" (TR-952-53); that 


a Elliot's panties were located in the kitchen along with her 
P 


Rcketbook and a number of personal items from her pocketbook 
(TR-780-81, 805); and that several loops were missing from 
paubbieischers belt. (TR-790). 

Cherry also examined an area on the third floor where a 
panel had been removed from a portal leading to the roof, but 
céuldn't detect signs of other activity about the area. (TR-785). 

did not check the upstairs area for fingerprints (TR-879-81); 
did not attempt to make a cast of the bloody kitchen footprint 
aiid did not take the panel removed from the roof exit to his 
laboratory (TR-881). He did find one hair on the defendant's 
undershorts which he put in an evidence bag. (TR-1037). 

Detective John R. Chaillet arrived on the scene with 


Detective Cannon at about 4:30 a.m. and almost immediately 


began interviewing the defendant who was at the time seated on 


heliloon mearithe bar anCCROORa) nee 


5/ Detective Chaillet's account of his conversation with the 
defendant went as follows (TR-915-16): 


I begin by asking him his name. He gives me his name, 
Stanley Cobb; tells me he is twenty-six; tells me he 
lives in the 1100 block of Fifth Street, Northwest, 
Apartment 101; has no phone. He further tells me he 

is a bus boy at this restaurant. 

I asked him to describe to me what happened. He 

says that he and she -- 
I said: Who is she? 
He points up to the front where we had just! found this 
body. | 
What is her name? 

Her name is Diane. 
Okay. 

And Paul. 

I said: Where is Paul? | 
I don't know where Paul is. We were seated at the bar. 
I was behind the bar. 

Let me interrupt you for a moment. As to Paul, he 
said what? 
He didn't know where Paul was. 

Didn't know where Paul was. All right, a ahead. 

He said that Diane and Paul were seated at the bar 

on the west end, and he was behind the bar, when four 
Negro males burst through the kitchen aces 

This is when I noticed there was a kitchen door that 
comes right out past the bar into the dining area. 

What happened to these people? Where are they? 

I don't know. 
Could they still be in the building? 
Yes, they could. 

At this time, I break off the conversation with Mr. Cobb, 
who is dressed in a pair of levis, light- colored levi-type 
trousers and a shoe, has one shoe on. 


A substantially similar account of a conversation writh the 
defendant was offered by Detective John William Cannon. 
(TR-984). 


i Chaillet also noticed defendant's underwear lying on the 
floor and indicated that it seemed a suspicious circumstance, 
but one that he didn't question the defendant about. (TR-953). 


Chaillet, in examining the roof area, saw no signs that 


. 


thg route had been used for escape from the restaurant. (TR-929, 
934-35). 
i Detective John William Cannon also testified, but his 


testimony added little to that of his fellow officers. 


i Robert E. Neill, a special agent of the Federal Bureau of 


Investigation who specializes in the microscopic examination of 
hairs testified that the hair allegedly found on the defendant's 
undershorts had been cut at both ends and had the same character- 
enfirr as a hair from the head of Darlene Elliot. (TR-1063). He 
algo testified that Negro hairs, found on both Miss Elliot and 
My. Fleischer, differed from each other and that neither could 
have come from the head of the defendant. (TR-1094). 

P. Rene Bidez, Chief of the FBI's Serology Unit in the 
District of Columbia, testified that the two decedents and the 
defendant all had type O Blood. (TR-1094). 

Earlier, Dr. Richard L. Whelton, Coroner for the 


District of Columbia, testified that he responded to a call from 


Detective Cannon, arriving at the Gentlemen II in the early 


12 


| 


morning hours of June 24. (TR-464). He examined Miss 


Elliot's body and estimated she had died at about 3:00 a. m. 
ae | 
He also examined the body of Paul Fleischer and noticed 


evidence that the decedent had been hit by a blunt force upon his face 


and head. (TR-460). He felt that Mr. Fleischer had died before 


Miss Elliot, but later estimated that Mr. Fleischer could have 


died between 2:30 and 3:00 a.m. (TR-550). | 


Dr. Whelton "did not medically examine" defendant's 
Se but from his early cusory inspection and a later viewing 
, 


of pictures did not believe that defendant would likely have been 


réndered unconscious by the apparent blow to his own head or 


other injuries. (TR-483, 487-88, 559). 


. Dr. Whelton later performed an autopsy on Miss Elliot, 


whereupon he determined that she had received thirty-two stab 
wounds and had died from a six- to eight-inch deep sta to the 
heart (TR-494), consistent with a wound which could have been 
made with the steak knife Thomas Murphy left on the Shcken 


counter. (TR-501). Miss Elliot's blood contained 0.21 percent 


alcohol, well above the 0.15 percent level indicating intoxication. 


(TR-510). | 


ry 


Dr. William James Brownlee, deputy coroner for the 


* 


j 


District of Columbia, performed the autopsy on Paul Fleischer. 
He testified as to the presence of fourteen stab wounds in the 
decedent, including one which pierced his heart, also consistent 
with having been made with a kitchen knife found at the scene. 
(TR-562, 568). He noticed several blunt-force type lacerations 
about the decedent's face. (TR-562-64). He testified that Mr. 
Fldischer's blood contained 0.14 percent alcohol. (TR-573). * 
| Prior to the conclusion of the Prosecution's case, the 
cogrt ruled inadmissible its proffered Exhibit Number 91, a 
phetograph found in the defendant's wallet which showed the 


defendant posing menacingly with a knife. The court, however, 


despite repeated requests from the defendant's trial counsel, 
refused to rule on the admissibility of the evidence either for 
impeachment or for some other purpose if the defendant chose 


to kestify in his own defense. (TR-1161). 


The defense rested at the close of the prosecution's case. 


N 
u 
: 


On the basis of the foregoing, the defendant was found 
not guilty on two counts of first degree murder and guilty on two 


counts of second degree murder. 


a 


The testimony of other witnesses besides those summarized 
above is less important in terms of the issues presented 
herein on appeal and has thus been omitted. 


SUMMARY OF ARGUMENT 


1. Appellant contends the trial judge erred in denying 
defendant's pre-trial motion to exclude testimony of poli 
officers regarding their conversations with defendant at 
Gentlemen II Restaurant. Concededly these conversations 
occurred prior to defendant's having been warned of his [consti- 
tutional rights as required by Miranda v. Arizona, 86 S| Ct. 1602, 

| 


384 U.S. 436, rehearing denied California v. Stewart, 87 S.Ct. 11, 


385 U.S. 890 (1966). 
me 


. . . | . 
While exculpatory when viewed in a narrow, technical 
| 
J... the numerous contradictions and ambiguities contained 


in defendant's alleged remarks formed a strong part of the prosecu- 


4 
tion's case. 


Furthermore, under the subjective criteria applicable 


to such situations, the conversations occurred ata time when 
| 
t | 


attention had been focused upon defendant in an accusatory manner 


| 
and under such circumstances as would have led an innocent indivi- 
| 


dual to conclude that he was being deprived of his freedom ina 


significant way. 
| 

U 

e To reach this determination it is necessary to closely 


examine the circumstances under which defendant was discovered 
e 


° 


atthe Gentlemen Il. The presence of one dead body in the 
immediate area of defendant, the fact that all doors to the 
establishment were locked, the obvious signs that a violent 


struggle had occurred and the fact that defendant was discovered 


naked from the waist up, missing one shoe, with his shirt and 


underpants lying on the floor nearby and the zipper to his 


trousers down, all would seem to cast him in a highly suspicious 
light in the eyes of individuals trained in the science of investi- 
gating criminal work. 

; Moreover, at the moment defendant was apprehended, a 
gun was pointed at him, and he was ordered about with a vigil 
placed upon him like any individual in custody. 

2. Appellant contends that the trial judge erred in failing 
to rule with finality that a photograph discovered in defendant's 
wallet showing him posing with a knife held in menacing fashion 
was inadmissible. 

The photograph, proffered during the Government's case 
in chief as bearing upon the issues of identification" and "intent", 
was barred by the trial judge on the ground that its prejudicial 
impact outweighed its probative value. Yet when a similar ruling 
was requested by defendant at the close of the Government's case 


in order for defendant to intelligently determine whether or not to 


} 


testify in his own defense, the trial judge indicated he would 


rule on the admissibility of the photograph "when the issue is 
presented". | 


Under the circumstances, the defense rested. 


Appellant contends that the trial judge's failure to rule 


on the evidence when requested to do so constituted an abuse 


ofthe discretion vested in him and effectively deprived the 


| 
defendant of the right to testify in his own defense. 


in this case where the Government relied so heavily upon circum- 


This deprivation, always critical, was particularly so 


stantial evidence to fulfill its burden of proof. Here, where the 
facts available to and presented by the Government ould reasonably 
countenance hypotheses of first degree murder, second degree 
murder, manslaughter, and innocence by virtue of palcmaieconae 
orfnon-involvement, it was exceedingly desirable for thd triers 


of fact to have an opportunity to observe the defendant's demeanor 


and judge his credibility while on the witness stand. 


Moreover, the involved photograph was practically valueless 


on the issues of identification and intent, and totally inappropriate 
° | 


for prospective impeachment purposes. 


ARGUMENT 


POINT ONE 


Appellant contends that the trial court incorrectly 


allowed testimony by police officers concerning statements 


allegedly made to them by defendant at the scene of the crime 
prior to the time of his arrest and prior to his being instructed 
as to his constitutional rights. 

The Judge's Ruling: 

In its statement of the case, supra, Appellant has set 
forth at length excerpts from the testimony of the investigating 
officers concerning their alleged conversations with defendant. 
Regardless of their exculpatory character when viewed in a 
narrow, technical sense, it is clear that the Government relied 
heavily upon apparent contradictions in defendant's alleged 
account of the circumstances surrounding the incident, in 
framing its case for presentation to the jury. (TR-1202, 1205, 
1206, 1237). 

At pre-trial hearing, defendant moved to exclude the 
proffered testimony concerning his alleged conversations with 


the investigating officers on the ground that the procedures 


required by the Miranda doctrine had not been complied 


with. 6/ after hearing testimony from Officers Wickert, Rollins, 
and Cannon, and the defendant, prior to selection of the jury, the 


court denied defendant's motion. 


A. Custodial Nature of Defendant's Confinement. | 


The court erred in failing to hold that the investigation of 


defendant reached its accusatory stage at the moment he was dis- 


| 
covered behind the bar at the Gentlemen II Restaurant and that all 
i 


subsequent interrogation of him was custodial in nature and subject 


. to the mandate of the Miranda rule. 


The Miranda issue in this case turns upon the narrow ques- 
tion of whether, at the time of the involved periods of questioning, the 
accused had been taken into custody or otherwise deprived of his 


® 


fregdom in any significant way. u If so, the objected-to evidence 


should have been excluded since the statements were admittedly 


taken before defendant was warned of his right to remain silent, 
a 
| 


or that any statement he did make might be used against him, or 
that he had the right to counsel, retained or appointed. Moreover, 


6/ Miranda v. State of Arizona, 86 S.Ct. 1602, 384 U.S. 436, 
16 L. Ed. 2d 694,-10 ALL. R. 3rd 974 (1966) rehearing denied 
California v. Stewart, 87 S.Ct. 11, 385 U.S. 890, 17 L.Ed. 

A aalpraie | 


7/ Orozco v. Texas, 89 S.Ct. 1095, 394 U.S. 324, 22 L. Ed.24 
311 (1969); United States v. Lackey, 413 F.2d 655 (1969); 
United States v. Montos, 421 F.2d 215, certiorari denied 


90 S.Ct. 1216, 397 U.S, 1022, 25 L. Ed. 2d 532 (1970). 


as was the case here, statements exculpatory on their face 
but contradictory or "incriminating" in fact may not be employed 
against the defendant at trial if taken in violation of the Miranda 
procedures. 8/ 

In support of its denial of defendant's motion to exclude 
the involved testimony, the court below cited three District of 


Columbia cases in which the related issues of custodial interro- 


gation and accusatory versus investigative stages of the proceedings 


were dealt with generally. (Pre-trial TR-86). 9/ Each of these 


cases is readily distinguishable from the instant case on its 
facts. 
In Fuller, 'the defendant was questioned by police after 
his address book had been found on a street where a rape-murder 
had occurred. Approached at his place of business, the defendant 
volunteered to accompany the police to the precinct station, where 
he subsequently uttered an incriminating statement and then amplified 
that stateme .‘ by admitting having committed the crime, prior 


to a Miranda warning. Noting that defendant had not been placed 


—— 
8/ Miranda v. Arizona, supra. 


9/ Fuller v. United States, 132 U.S. App. D.C. 264, 407. F.2d 
1199 (en banc 1968), certiorari denied 393 U.S. 1120 (1969); 
Hicks v. United States, 127 U.S. App. D.C. 209, 382 F.2d 
158 (1967); Coates v. United States, 134 U.S. App. D.C. 97, 
413 F.2d 371 (1969). 


20 


under arrest, nor had there been probable cause to arrest him, 


| 
the court viewed the partial and full confessions as parts of a 


| 
single transaction and ruled both voluntary and admissible. 
| 


In Hicks the female defendant called the police, informing 
| 
them there was an unconscious man inher room. In fact, the 
“ynconscious' man had been stabbed to death. When the |police 
| 


arrived she told them the decedent, with whom she had been 


living, had arrived home bleeding from a wound in his chest he 
had received from individuals who had beaten and Eoened him 
on the way home. There were no signs of struggle about the 
apartment. Regarded as a potential material witness, the 
defendant voluntarily accompanied the police to Hosaneaeltoes 
where she wrote and signed her story and then blurted out her 
confession of guilt. It was at this stage that a Miranda warning 


was given. 


Coates involved a seizure of evidence subsequent to a 
| 


robbery rather than incriminatory statements or a confession 
| 


and is relevant herein only because it involved a commoh question 


with Hicks as to when an arrest in fact occurs. Citing with 
approval the District Court's opinion in United States v.| McKethan, 
242 F.Supp. 324 (D.D.C. 1965), Judge Warren Burger noted, 

| 
| 


413 F.2d at 373: "Although, as the record richly shows, Appellant 


and his companion may have had reason -- amounting to appre- 


hension on their part -- to believe that the approaching officers 


intended to arrest them, ‘the test must not be what the defendant 


himself thought, but what a reasonable man, innocent of any 
crime, would have thought had he been in the defendant's shoes." 

The Miranda test of custodial interrogation would thus 
appear to turn in the District of Columbia on two rather subjective 
criteria: 

(1) At what point can an ‘innocent! defendant 

reasonably conclude that he has been deprived 
of his freedom in a significant way? 

When did the investigation begin to focus 

upon him in an accusatory manner? 

Viewing the facts of the instant case in the light of the 
above criteria, it is Appellant's contention that, unlike the three 
cases noted above, the Miranda procedure should have become 
operative at the moment he was discovered behind the bar at the 
Gentlemen II, or within seconds thereafter. 

To begin with, the body of Darlene Elliot was observed by 
officers through the glass doors of the restaurant before any of 
them entered the building. (Pre-trial TR-15, TR-630-31). 
Officer Payne, the first to enter the establishment after kicking 


in the rear door, notic2d a large amount of blood in the kitchen 
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amid signs that a severe struggle had taken place there. (TR-632). 
He also noticed chairs overturned near Miss Elliot's half-naked 
body. (TR-633). Then, hearing the breaking glass caused by 


the forced entry of other officers, he hastened to warn them to 


a 
be careful, assuming that since all the doors were locked, the 


killer was still in the building. (TR-633). 
According to Officer Wickert, who entered the building 


right behind Officer Payne, the defendant was discovered within 
a minute of the time he (Wickert) entered the building. \(Pre- 
trial TR-15). Of the defendant, Wickert said, ''He was naked 


| 
from the waist up. He had a pair of trousers on. He was half 


| 
on his stomach and half on his side on the floor." (TR-648). 
Wickert trained his gun on the defendant and ordered him 


out from behind the bar. (Pre-trial TR-26-27). 
The officer recalled ordering the defendant from behind 
the bar but could not recall whether he threatened to blow his 


head off if he failed to comply. (Pre-trial TR-29). The defendant 
| 


testified that he had been threatened in that manner. (Pre-trial 


TR-74). 10/ Questioned by the court, Wickert conceded that the 
| 


10/ Mrs. Bowen, the telephone operator, was still in contact with de- 
fendant when the police entered the Gentlemen Il. Her recol- 
lection was that the first words spoken to defendant were: "All 
right, Buddy. On your feet." (TR- 605), hardly the words one 
would expect police would use to a "victim" who was "groggy 
and apparently injured". (Pre-trial TR- 16). | 


defendant would have been stopped had he attempted to run 


away. (Pre-trial TR 20). 


Officer Wickert ''was told to stay near the defendant 


at all times" and kept his gun in his hand (Pre-trial TR-21); 


he conceded he was "suspicious" of the defendant. (Pre-trial TR-31). 


Wickert's later testimony and that of the other officers, 
set forth fully in Appellant's statement of the case, differs only 
in detail. 

Defendant was ordered about like any individual in 
police custody. (Pre-trial TR-33). 

Officers noted their surprise at defendant's lack of 
concern and generally casual deportment. (Pre-trial TR-43, 
TR-803). Officer Rollins noticed the defendant's trousers unzipped 
with no underpants underneath. (TR-755-56, 763-64). Officer 
Chaillet was among those officers noticing defendant's under- 
pants and shirt lying next to the bar stool, as he spoke with 
him, (TR-952-53). While he regarded the location of those 
items as being a "suspicious circumstance", incredibly he 
testified that he failed to question the defendant about them. 
(TR-953). 

There were, of course, several hundred pages of trans- 


script consisting of testimony from the investigating officers. 


Appellant has herein attempted to extract only 2 handful of the 


more representative highlights. Certainly the wise policy of the 


co: rts in the District of Columbia and elsewhere is to permit 


routine on-the-scene investigations of premises where crimes 


have apparently been committed, unencumbered by the need to 


11/ 


apprise every potential suspect of his Miranda rights. 


Still, where as here, the totality of circumstances 
immediately focused the investigation on defendant, where from 


| 
the moment his presence was discovered he was in less! than 
| 
voluntary custody, where any reasonable individual -- innocent 
| 
or guilty -- faced with a similar situation would have regarded 


| 
himself as being in such custody, and where such attention as 


| 
is jirected upon him is accusatory in nature, the Miranda 


doctrine must be invoked or lose all meaning. 


POINT TWO 


Appellant contends that the trial judge erred in failing 
| 


to rule with finality that a photograph recovered from the defendant's 


wallet, showing defendant posing with a knife, held in menacing 
| 
Ti) Arnold v. United States, 382 F.2d 4 (1967); James v. 


United States, 135 U.S. App. D.C. 314,418 F.2d 1150 
(1969). 


fashion, was inadmissible. 
The Judge's Ruling: 

Government's Exhibit 48 was a black wallet containing 
personal papers belonging to defendant found at the west end 
offthe Gentlemen Il building. (TR-843). Inside the wallet was 
a photograph, later marked for identification as Government's 
Egkhibit 91 but never admitted, showing the defendant posing with 

i nife heldin menacing fashion. (TR-1152). 
‘ While the record is not entirely clear on the matter, 


4 
itis apparent that the prosecution considered the photograph 


appropriate for admission in its case in chief as bearing upon 


te issues of "identification" and “intent, state of mind". (TR-1164). 


’ 


z The trial judge correctly ruled the evidence inadmissible 
v 


for such purposes, stating: "I have felt that the balancing between 
& 


the relevance of the picture and the prejudice to the defendant 


é 
spould, in the court's discretion, be weighed in favor of the 


dbtendant and, therefore, I have excluded it." (TR-1164-65). 

; However, at the critical moment when the defendant was 
desc whether or not to testify in his own defense, the court 
flatly refused to rule upon the admissibility of the photograph for 


ifopeachment purposes, saying instead, "The court will rule on 


the question of the photograph when the issue is presented." 
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(TR-1161). The ruling, or, more appropriately, the failure 
| 


of the trial judge to rule, effectively deprived the defendant of 


the right to testify in his own defense, presenting him instead 


with a Hobson's choice: to testify and risk the introduction ofa 
| 


highly inflamatory piece of evidence but one of utterly no probative 
° 
or impeachment value under the facts of this case; or not to 
i 
testify, thereby keeping the evidence out but allowing the case 
12/ 


to go to the jury solely on the basis of prosecution testimony. 


Under the circumstances, the defense rested. 


The Need for Defendant to Testify: | 
i 


While the particular circumstances of this case render it 
somewhat unique in this jurisdiction, defendant's trial eet 
correctly noted the analagous nature of the issues raised by the 
trial judge's failure to exclude the inflamatory photograph with 
those involved with respect to introduction of an accused's record 


o§ prior convictions. (TR-1154-55). Indeed, itis precisely the 


sort of evidentiary Russian Roulette defendant was forced to play 
| 


l2/ The issue was made perfectly clear by 7efendant! s counsel 
in the following colloquy at the bench. (TR-1155).. 
Mr. Treanor: "If the Government can use this at all, it could 
have used it in its case-in-chief on motive, intent, scheme 
and design. What else could it be used for? 
The Court: I don't think so. I exercised my discretion in favor 
of the Defendant in that regard. 
Mr. Treanor: In part, Your Honor did. It was nice not to have 
it then. It would be nicer not to have it atall. I nee this is a 
piece of evidence that weighs very heavily on my rhind as I make 
three major decisions, as far as this man's future." 


at his trial which this Court has sought to proscribe in the line 
of cases beginning with Luck. 13/ 
As in the Luck situations, defendant's testimony was 
vitally important'in this case. By necessity the Government's 
case, hypothecated upon a sexual motive, was based largely upon 
circumstantial evidence. It has been repeatedly held in such 
cases that for guilt to be proven beyond a reasonzble doubt, 
inferences to be drawn from the evidence must not only be consis- 
a with guilt, but inconsistent with every reasonable hypothesis 


of innocence. (TR-1272). 14/ 


’ 


i The instant case, like most cases fabricated substantially 


3 circumstantial evidence, offers situations militating for the 


testimony of the defendant in his own defense. The defendant, 
among those available to testify, was alone present at the time 
and place of the two homicides. He alone is fully qualified to 
discuss the events leading up to the fatal attacks, and his testimony 
affords the jury its only significant opportunity to observe his 
demeanor ani to form meaningful notions as to his credibility. 
13/ Luck v. United States, 121 U.S. App. D.C. 151, 348 F.2d 
763 (1965); Gordon v. United States, 127 App. D.C. 343, 383 
F. 2d 939 (1967); Brown v. United States, 125 App. D.C. 220, 
370 F.2d 242 (1966); Coleman v. United States, 137 App. D.C. 
110, 420 F.2d 1313 (1969). 
Fitzpatrick v. United States, 410 F.2d 513 (1969); Hale v. 


United States, 410 F.2d 147 (1969); Montoya v. United States, 
402 F.2d 847 (1968). 
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+ 
| 


Surely in this instance the parallel is again strong with those 


e | 
Luck cases involving inferences drawn by the jury from defen- 
| 


15/ | 


dant's possession of stolen property. 


The desirability of permitting the defendant to testify 
| 


in this case unfettered by the prospect of prejudicial, non- 


probative evidence should he choose to do so, should have been 


evident to the court at the conclusion of the prosecution's case 
| 


in chief. True the Government had constructed a scenario from 
_ the facts known to it entirely consistent with the verdicts returned 
| 


by the jury or, for that matter, with the requested first degree 


murder verdicts. But to suggest that the prosecution's evidence 


would have been "inconsistent with every reasonable hypothesis 
of innocence", or, for that matter, with the lesser crimes of 
s | 


manslaughter, after testimony from the defer.dant, assumes a 


tightness that simply wasn't present in the record. 
The Government's evidence, for example, would not have 
precluded the defendant from credibly testifying about an assault 


from three or four black individuals at approximately 2:30-2:45 a.m. 
oe the morning in question. Thomas J. Murphy, the Sciences 
testified he saw several such individuals seated ona stoop across 
United 


ee 
15/ Coleman v. United States, supra, also Gordon v. 
States, supra. 


from the restaurant when he ieft the premises. (TR-407-08). 
Mildred Bowen, the telephone operator, testified she heard 
another voice or other voices in the background during her 


conversation with the defendant. (TR-596, 598). The rear doors 


to the restaurant which seemed so impenetrable to the prosecution 


came open easily enough when Officer Troy Payne gave them 
three or four kicks (TR-631). Negro hairs, not belonging to 
the defendant were found on the bodies of both decedents. (TR-1094). 

The prosecution made much of the fact that there was 
no apparent robbery motive for the crime. (TR-1241). Perhaps 
the assailants were surprised to find the restaurant occupied 
almost three hours after its closing time. Perhaps they allowed 
one "soul brother" to live while killing the other two individuals 
present. Perhaps they attempted to leave the defendant "groggy 
and apparently injured" (Pre-trial TR-16) in highly suspicious 
circumstances. 

Nor are the facts advanced by the Government inconsistent 
with a manslaughter situation or even a case of self-defense. Miss 
Elliot's body was found to contain 0.21 percent alcohol (TR-510), 
well above the 0.15 percent intoxication level. Mr. Fleischer's 
blood contained 0.14 percent alcohol. (TR-573). Moreover, 


Fleischer apparently had a tendency to become most abbrasive 


» 


after a few drinks, Murphy using such words as "cocky'!, "snotty", 
and ''standoffish'', to describe his conduct under such circumstances, 
adding, "He would get very snotty with people. He would snap 

| 


at them." (TR-389-90). On the night in question, Murphy 
| 


noted of Fleischer's conduct, "He reverted right back to being a 
bit nasty, a little curt." 
| 


7 The evidence presented by the Government reveals nothing 


hos i} 


of-the events immediately prior to the stabbings. That evidence 


is not at all inconsistent with a sudden, severe altercation 
| 


commencing in the kitchen between Fleischer and the defendant, 


quite possibly involving Miss Elliot as well. By far the greatest 
| 


amount of blood was found in the kitchen area, as were the bulk of 


Miss Elliot's personal effects. (TR-631-632, 780-781), While 


Dr. Richard Whelton, the District of Columbia Coroner who 
examined both bodies at the Gentlemen I and performed the autopsy 
on Miss Elliot, indicated his opinion that Mr. Fleischer had died 
approximately one hour before Miss Elliot (TR-481-82, 550), the 
Doctor's admitted range of error was such as not to cohclusively 
rule out the possibility of simultaneous or near-simultdneous 
deaths. (TR-550-55). Nor, unless she was herself involved in 

the fracas, or unless there were more than one aseailant, did the 


prosecution offer any evidence or theory to account for! Miss 
n | 


Elliot's activity or lack of activity during the fierce and 
prolonged struggle occuring in the kitchen between Mr. Fleischer 
and his attacker.’ Furthermore, there was no way of determining 


such potentially important facts as whether the two decedents 


died at the location in which they were ultimately found, whether 


they were stabbed elsewhere and managed to walk or crawl 
several feet before expiring, or whether they were Killed else- 
where and subsequently dragged to their final location, a circum- 
stance which in contradiction of the sexual motive, could account 
for much of the disarray in which their clothing was found. 

Appellant has gone into the above alternative hypotheses 
and possibilities at some length, not out of any desire to fabricate 
a defense or to otherwise testify for the defendant at the appellate 
level, but to demonstrate instead the significance of permitting 
the defendant to testify in an atmosphere free of the potential 
prejudicial impact of the questionable photograph. 

Relevance and Materiality: 

The proffered photograph failed the vital tests of relevance 
and materiality and should have been barred as evidence by the 
court due to its highly prejudicial nature. 

Rule 26 of the Federal Rules of Criminal Procedure provides 


in pertinent part: 


The admissibility of evidence and the competency 
and privileges of witnesses shall be governed, 
except when an act of Congress or these rules 
otherwise provide, by the principles of the common 
law as they may be interpreted by the courts of the 
United States in the light of reason and experience. 


| 
It is well settled under this rule that the test of admis - 


sibility in criminal cases is relevance and materiality 16/ , that 
| 

the creation of confused or undue prejudice is one of a number 

of grounds upon which proffered evidence may be excluded 17/ 


that the trial court in its determination of relevancy is 


accorded broad discretionary powers, and its determination will 


not be overturned on appeal absent evidence of clear error or 


ry 


abuse. 18/ Nevertheless, when confronted by an abuse of even 


these broad discretionary powers, this Court need not hesitate 
19/ | 


to grant appropriate relief. 


ee | 
16/ O'Brien v. United States, 411 F.2d 522 (1969); Beatty v. 
United States, 377 F.2d 181 (1967), reversed on other 
grounds, 88 S.Ct. 234, 389 U.S. 45, 19 L. Ed. 2a 48 (1967). 
| 


17/ United States v. Weinberg, 129 F. Supp. 514 (1955), affirmed 
222 F.2d 161, certiorari denied, 76 S.Ct. 305, 350 U.S. 993, 
100 L. Ed. 818. 
| 
Carlton v. United States, 391 F.2d 684 (1968); Cotton v. 
United States, 361 F.2d 673 (1966); Hurdy v. United States, 
118 U.S. App. D.C. 253, 335 F.2d 288 (1964). 


| 
Luck v. United States, supra.; Brown v. United Sta tes, supra. ; 
Coleman v. United States, supra. 


Here it is umneccessary to deal at length with the 
immateriality of Government's Exhibit 91, particularly in 
the light of its potentially prejudicial impact upon the jury, 


for the trial court correctly excluded the inflamatory photograph 


from the prosecution's case in chief. The prosecution argued 


that the photograph was pertinent upon the issues of "identification" 
and “intent". (TR-1164). Yet identification of the defendant 
was never really at issue in this case, and every shred of 
evidence introduced by the prosecution tended to establish the 
occurrence of a sudden and violent confrontation at the Gentlemen 
II sometime after 1:00 a.m. on the morning of June 24, 1968, 
rather than a lengthy period of premeditation and deliberation 
on the part of any killer. 

Even viewing the evidence in the light most favorable 
to Ine Government, there was no indication whatsoever that the 
defendant harbored any ill-will toward Mr. Fleischer prior to 
the evening in question, no evidence that he even knew Miss 
Elliot, no evidence of any irregular occurrence prior to the 
closing of the Gentlemen II at midnight on the 23rd, no evidence 
that the defendant came to work armed with any weapon whatsoever 
on the 23rd, and no evidence that the murder weapon or weapons 


consisted of anything other than instruments left lying about the 


kitchen. 


What then the pertinency of the questionable photograph 
| 
on cross-examination? Impeachment of the defendant would 
seem to be the only reasonable assumption, yet as defendant's 


| 
trial counsel suggested below in colloquy at the bench (ER- 1156): 


Mr. Treanor: "I am trying to conceive, andI rae 

all weekend thinking about this problem, what the circum- 
stances would be under which it would come in. | 

The only thing I could think of, Mr. Collins would say: 

Did you ever carry a knife before? If he said, no, I 
never carried a knife before, he uses this picture to 

show he had a knife menacing, apparently, the camera." 


In fact, it is precisely in the area of impeachment that 
the federal courts have been most circumspect in scum tine the 
introduction of prejudicial material, judging in each case whether 
the ''cause of truth would be helped more by letting the jury hear 
the defendant's story than by the defendant's foregoing that oppor- 
tunity because of the fear of prejudice. . ." 20/ ! 

The issue of prejudice versus probative value in impeach- 
ment situations was placed in proper philosophical peepee by 
Chief Justice Warren Burger when, as a member of this Court in 
the Gordon case, he noted 21/, | 
"In considering how the District Court is to 


20/ Luck v. United States, supra, at 768. 


| 
| 
| 
21/ Gordon v. United States, supra, 383 F.2d at 940, 1 App. 
D.C, at 344 


exercise the discretionary power we granted, we 

must look to the legitimate purpose of impeachment 
which is, of course, not to show that the accused who 
takes the’ stand is a "bad'' person but rather to show 
background facts which bear directly on whether jurors 
ought to believe him rather than other and conflicting 
witnesses. In common human experience acts of 
deceit, fraud, cheating, or stealing, for example, 

are universally regarded as conduct which reflects 
adversely on a man's honesty and integrity. Acts of 
violence on the other hand, which may result from a 
short temper, a combative nature, extreme provocation, 
or other causes, generally have little or no direct 
bearing on honesty and veracity." 


Similarly the admission into evidence of weapons or other 


objects immaterial to the case at bar and likely only to confuse or 


préjudice the jury has required reversal of felony convictions. 22/ 


— 

22/ The case of Thomas v. United States, 376 F.2d 564 (1967) is 
particularly instructive in this area. Thomas, convicted of 
depriving decedent of her civil rights in a federal prosecution 
arising from the famous Viola Luizzo civil rights murder, was 
also convicted of possession of a sawed off double barrel 
shotgun on which federal taxes had not been paid. Reversing the lat- 
ter conviction chiefly because of a defective search warrant, 
the Court of Appeals Fifth Circuit also condemned the admission 
into evidence of a chain and bull whip found with the gun, the 
Court noting, 376 F.2d at 567: 


"The charge was that the defendant possessed the 
sawed off shotgun, not that he possessed other 
articles not within themselves unlawful but never- 
theless the objects of universal hatred and scorn." 


It is at least arguable that the chain and bull whip in Thomas 

was of greater probative value on the issue of intent than was 
the objected to photograph in the case at bar. See also Moody 

v. United States, 376 F.2d 525 (1967) where the prejudicial 
impact of a'pistol and ammunition found in defendant's car was 
found sufficiently great to require the court to vacate convictions 
for unlawfully importing, transporting and concealing narcotic 
drugs. And in Ravich v. United States, 421 F.2d 1196 (1967) 
reversal was sought on the basis of weapons discovered in 
connection with a bank robbery investigation and later introduced 
as evidence. There, however, the court found the prejudice, if 
any, was inconsequential, but noted the gemeral validity of the 
prejudicial versus probative value standard. 


Clearly then, the menacing photograph would have had no — 


value for impeachment purposes and could only have cdnfused and 


prejudiced the jury against the accused. Particularly here, 


where defendant's testimony was vital to a resolution of the factual 


issues left dangling by the prosecution, as well as being vital to the 
defense itself, the trial court should have used its discretion under 
Rule 26 of the Federal Rules of Criminal Procedure to bar the 


photograph, and failure of the court to do so constituted an abuse 


of such discretion requiring reversal herein. 


CONCLUSION 


WHEREFORE, for the foregoing reasons, it is respectfully 


submitted that the judgment of conviction be reversed and the 
‘ 


matter remanded for a new trial. 


Respectfully LT) 
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4 ISSUES PRESENTED* 


In the opinion of appellee the following issues are pre- 
sented: 


1. Were appellant’s voluntary statements obtained dur- 
ing a period of custodial interrogation even though the 
police reasonably thought they were interviewing a victim 
rather than a perpetrator of the offenses? 


2. May appellant attack a failure of the trial court to 
exercise %s discretion in his favor when appellant continu- 
ally refused to supply the court wtih the information 
necessary for a proper exercise of its discretion? 


* This is has not previously been before this Court. 
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gFOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,253 


Unrrep States or America, Appellee, 
v. 


Stanuiey Coss, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Appelfant was charged by a two-count indictment filed on 
October 3, 1968, with the first-degree murders of Darlene J. 
Elliott and Paul L. Fleischer, in violation of 22 D.C. Code 
§ 2401. On December 13, 1968, appellant was committed to 
Saint Eljzabeths Hospital for a mental competency exam- 
ination, and after several examinations appellant was found 
competent on January 19, 1970, to stand trial. On the same 
day, District Judge Gerhard Gesell heard testimony and 
arguments on appellant’s motion to supress certain state- 
ments and then denied the motion. After a trial by jury 
before Jihdge Gesell on January 19 through 29, 1970, ap- 
pellant ws found guilty of the lesser included offense of 


Q) 


2 
second-degree murder on each count.’ Appellant was sen- 
tenced on April 14, 1970, to consecutive terms of imprison- 
ment for fifteen years to life. This appeal followed. 


The Murders 


During the early morning hours of June 24, 1968, a tele- 
phone company operator received a plaintive call from a 
man who said his name was Cobb and claimed he was in 
trouble at the Gentlemen II restaurant. After tracing the 
call, the telephone company notified the police, who im- 
mediately responded to the restaurant at 1800 M Street, 
N.W. Upon arriving at the Gentlemen II, the investigating 
officers found the restaurant to be secure and quiet and 
were about to leave until one of the policemen noticed 
through the window the bloodied body of Darlene Elliott. 
They then forced their way into the restaurant, where they 
discovered appellant, apparently injured, as well as the 
dead body of Paul Fleischer. 

Operated as a singles’ lunch and night spot, the Gentle- 
men II occupied a three-story building on the southwest 
corner of 18th and M Streets, N.W. (Tr. 143, 145).* Besides 
the main entrance at the northeast corner of the building, 
there were only two other doors leading into the structure, 
and both of those were on the 18th Street side (Tr. 146). 
While the middle entrance was used as a loading door, the 
southernmost entrance was never utilized and was kept 
locked by both a lock and two or three chopping blocks 
pressed against it (Tr. 148-49). When not in use, the load- 
ing door was locked from the inside by a lock and by a bar 
on the back of the door (Tr. 148, 1003). The front door, 
the only entrance for patrons, had a lock which was not 
self-locking but had to be locked by a key from either the 
inside or the outside (Tr. 146). When the police arrived 
on the morning of June 24, 1968, at approximately 4:22 
a.m., they found all three doors securely locked (Tr. 626-28). 


122 D.C. Code § 2403. 


2¢¢Ty,? refers to the cight-volume transcript of the trial; “¢H, Tr.’’ refers 
to the transcript of the hearing conducted before trial, 
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After banging on all three doors and receiving no re- 
sponse, the officers were about to leave when one of them 
noticed through a crack in the rear door a woman’s purse 
and its contents sprawled out over the kitchen floor (Tr. 
707). He reported his discovery to the other officers, who 
then looked in through a side window and saw the body of 
a girl lying near the steps to the second floor (Tr. 643). 
After they kicked both side doors, the unused one finally 
gave way, and the officers were able to enter the kitchen 
by sliding through the narrow opening and climbing over a 
chopping block (Tr. 631). Once inside, they noticed the 
purse and its contents spread over the floor and also ob- 
served several blood marks (Tr. 631-32). There was a pool 
of blood with a sneaker imprint in it near the loading door 
as well as a hand print in blood on the loading door handle 
(Tr. 712, 1003). As the officers continued past the kitchen 
into the main bar area, they saw the body of Darlene Elliott 
lying near the foot of the steps leading to the mezzanine 
or second floor (Tr. 643). She was lying on her back with 
her left hand above her head and with her torso turned at 
her waist so as to cause her left leg to be on top of her right 
one (Tr. 769). ‘‘Her eyes were ina fixed stare. Her mouth 
was open. Her face was covered quite a bit with blood. 
The muscles of her face seemed to be contorted with an 
expression of shock.’ (Tr. 767.) Her dress was torn from 
her chest and was covering her waist area, revealing several 
large wounds (Tr. 769). 


While two of the first officers in the club were examining 
the dead body, some of the other officers broke the glass in 
the front door in order to enter (Tr. 633, 647). One of the 
policemen went to the front door and told the incoming 
officers that whoever had killed the girl ‘‘was probably still 
in the place’? (Tr. 634). The other officer, Donald Wikert, 
went to the rear door to secure it and returned to the main 
bar area. Wikert then heard a sound of glass behind the bar 
(Tr, 648). With his gun drawn, he looked behind the bar 
and saw appellant lying on the floor amid broken glass, 
holding the receiver of a wall telephone in his hand (Tr. 648- 
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49). Still listening in on the connected telephone line, 
Mrs. Mildred Bowen, a telephone company operator, heard 
Officer Wikert say, ‘‘All right, buddy, on your feet.’’ (Tr. 
582.) Appearing groggy and dazed, appellant responded 
by crawling out from behind the bar and then sitting on 
the floor in front of it (Tr. 649-51). Appellant appeared 
injured and was wearing only a pair of trousers and one 
sneaker (Tr. 653). The fly of his trousers was open, and he 
was not wearing his undershorts, which were subsequently 
found in front of the bar, cut, torn and bloodied (Tr. 989- 
90). 


Approximately a half-hour before the police responded to 
the Gentlemen II, Mrs. Bowen received what she thought at 
first was a prank call (Tr. 579-80). The caller pleaded for 
help and added that he was ‘‘hurt terrible’? (Tr. 579). 
Although the caller was incoherent and confused and would 
occasionally hang up, the operator managed to find out that 

is name was Cobb and that four men had brought him to a 
place called the Gentlemen II (Tr. 582-83). Mrs. Virginia 
Mount, the night chief operator, also spoke to appellant and 

‘heard him say that those four men had beaten him (Tr. 
* oo appellant was unable to tell them exactly where 
He was, the operators had to trace the call and eventually 
located the address, while at the same time Mrs. Mount 
found the address of the Gentlemen II in the directory 
(Tr. 583, 607). Several times Mrs. Bowen heard the sound 
of breaking glass and heard appellant say, ‘““No, no, op- 
erator, please hurry.’ (Tr. 583.) Once, when appellant 
was away from the phone, the operator heard what sounded 
like another voice which seemed to be heavy (Tr. 584), 
as if appellant had made the noise while holding the re- 
ceiver away from his mouth (Tr. 589). Officer Wikert testi- 
fied at trial that the bar area was not disturbed except for 
a tray of glasses that had been knocked to the floor in the 
area by the telephone (Tr. 662-63). After the police had 
ordered appellant out from behind the bar, the operators 
testified, appellant’s speech became normal (Tr. 582, 610). 
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Officer Wikert, together with Sergeant William Rollins, 
who had come in through the front door, questioned appel- 
lant and found out his name and the fact that he worked 
there asya busboy (H. Tr. 38; Tr. 649). Appellant told 
them he and five others were in the bar area after closing 
time whén four unarmed Negro males came in through the 
kitchen door at the east end of the bar (H. Tr. 39; Tr. 652). 
Darlene Elliott ran across the stage area, and two of the 
intruders attacked appellant, kicking him several times in 
the face until he lost consciousness (H. Tr. 18; Tr. 727). 
During this time appellant corrected his story and said that 
he and only two others (Darlene Elliott and Paul Fleischer, 
the night manager) were in the restaurant, and that Paul 
was down in the basement (Tr. 728). Upon hearing that 
Fleischer was last seen in the basement, Sergeant Rollins 
went to look for him (Tr. 729). In the meantime, two 
Homicide Squad detectives, John Chaillet and John Can- 
non, arrived on the scene and began questioning appellant 
along with Wikert and Rollins (H. Tr. 57). Appellant, 
calmly sitting on the floor, told Detective Chaillet that the 
four men could still be inside the building, and Chaillet 
began to search the building, starting with the kitchen (Tr. 
916-17). Detective Canon continued talking to appellant 
until he heard someone say that there was ‘‘another one”’ 
in the basement. Cannon then went to the basement, where 
Sergeant Rollins had found the body of Paul Fleischer 
lying head and face down on the steps leading to the base- 
ment (Tr. 731, 984). 


After searching the entire basement and finding no one 
besides Fleischer, Sergeant Rollins returned to appellant 
and resumed questioning him as to what had happened 
(Tr. 760-61). This time appellant either enlarged or lessened 
the number of his attackers (compare Tr. 727, 735 with 
H, Tr, 39, 42). Detective Cannon returned from his fruit- 
less search of the basement and, at around 5:10 a.m., asked 
appellant to describe again what had happened (H. Tr. 60). 
Appellant told him that four Negro males of a general 
description (Tr. 987-89) had burst into the bar area as he 
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and the two decedents were seated at the west end of the 
bar (Tr. 987). One of the intruders attacked the girl, one 
attacked the night manager, and two attacked appellant, 
kicking him between eight and ten times in the head (Tr. 
987). After a while he managed to call the operator for 
help (Tr. 987). Appellant also said that the four intruders 
could still be inside the building, and the police continued 
their search (Tr. 926, 987). 

When the police were searching the basement, they found 
Fleischer’s body lying at the bottom part of the steps with 
his face against the floor and his torso and legs going up the 
stairs (Tr. 790). His face was lying in a pool of blood, and 
the back of his shirt was covered with blood (Tr. 790). In 
the middle of the basement the police saw another pool of 
blood which contained some of Fleischer’s trouser belt 
loops (Tr. 790, 800, 1071-72). His belt and shoe were found 
further up on the steps along with some more blood (Tr. 
731, 790). 

The police continued to search the entire building, in- 
cluding the roof, in an attempt to locate the four alleged 
intruders. Upon inspecting the third floor, which was used 
as an office and storage area, the officers found a bloodstain 
on the door frame of a room on the east side, and the 
window frame broken with the window pulled off its hinges 
(Tr. 927). A napkin with blood on it was found outside the 
window on a ledge; however, the dust on the window sill 
was not disturbed (Tr. 927-28). Directly below the broken 
window there was a row of hedges against the side wall, 
approximately 30 to 34 inches wide and running the length 
of the building (Tr. 932). Those hedges were neither dis- 
turbed nor broken in any way when the police arrived (Tr. 
706). All of the windows on the third floor were closed and 
locked except for an open one in the bathroom (Tr. 929-31). 
The dust on that window, though, was not disturbed, and a 
nearby tree was not close enough to be utilized for escape 
(Tr. 929-30). On the door leading to the roof, a panel 93 
inches high and 23} inches wide was found kicked out of 
the door and lying on the roof (Tr. 859, 941). The roof 
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area under the removed panel was found to be dry even 
though it had rained prior to the bartender’s departure that 
night (Tr. 1176). A shoe print, as if placed by a kick, was 
on the bottom panel (Tr. 861), and an unfastened lock was 
found on the closed hasp on the upper part of the door 
(Tr. 784-86). The door, being stuck, had to be forced open 
before the officers could go onto the roof (Tr. 784). A check 
of the roof failed to reveal any signs on the easily markable 
roof sides that someone had been on it or had braved the 
eleven-foot drop to an adjoining building (Tr. 934-36). 
In short, the police were unable to uncover any evidence 
that sompone other than appellant and the two dead people 
had beer. in the building after it had been locked. 


While’the police were still searching the building, Dr. 
Richard Whelton, the coroner, arrived and pronounced 
Darlene Elliott dead at 5:45 a.m. (Tr. 536). After examin- 
ing her body, the doctor inspected Paul Fleischer’s body 
and pronounced him dead at 6:00 am. (Tr. 536). Based 
upon his comparison of the degree of onset of rigor mortis 
in each body when he initially examined them, and upon his 
noting that rigor mortis had become established in the 
Elliott body between 7:30 and 8:00 a.m., the coroner con- 
eluded that Miss Elliott had died at around 3:00 a.m. and 
that Paul Fleischer had died approximately an hour before, 
her (Tr. 464, 547, 550). Later that same day, Dr. Whelton 
performed an autopsy upon Miss Elliott’s body and noted 
thirty-two incised wounds, one of which had passed through 
her heart and was eight inches deep (Tr. 494-95). That 
knife wound, which was described as fatal, had entered 
through her back and pierced her left lung before passing 
through her heart (Tr. 495, 508). Dr. Whelton observed 
seven stab wounds to the head, mainly on the top and back 
of the skull, as well as nine wounds on the victim’s back 
(Tr. 495, 508). There were also several knife wounds to 
Miss Elliott’s front, one of which was almost 43 inches 
deep (Tr. 496). 


Dr. William Brownlee, a deputy coroner, conducted an 
autopsy on Paul Fleischer’s body and observed fourteen 
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incised wounds, three of which were approximately eight 
inches deep (Tr. 562, 565-66). All three of these wounds 
entered through Fleischer’s front and created major in- 
juries involving the lungs, aorta, heart and bronchi (Tr. 
570-570A). Of the ten knife wounds to the trunk of the 
body, six penetrated the chest cavity (Tr. 564). Four of 
the ten trunk wounds were in Fleischer’s back (Tr. 564). 
His eyelids were found to be swollen and blackened, and 
there were several contusions and abrasions to his lips and 
chin, all of which were indicative of a blunt force (Tr. 563). 
There were also two incised wounds on his forehead, one 
over each eye, which penetrated almost to the bone (Tr. 
563-64). Dr. Brownlee concluded from the degree of swell- 
ing present in Fleischer’s face that the blunt force injuries 
occurred before the massive wounds to the chest, and that 
the injuries to the face were of a sufficient degree as to 
cause loss of consciousness (Tr. 566-68). 


Upon a request from Detective Cannon, Dr. Whelton 
examined appellant’s injuries after he had inspected both 


dead bodies (Tr. 483). That was not the first time the police 
had attended to appellant’s injuries, for shortly after they 
first responded to the scene, an ambulance arrived and its 
erew examined and treated appellant (Tr. 852-53). When 
Dr. Whelton examined appellant, he noticed several super- 
ficial incised wounds to his arms as well as several abrasions 
(Tr. 487-89). Although a picture taken earlier in the morn- 
ing depicted appellant with a blood smear and a possible 
contusion to his forehead, the coroner did not remember 
seeing that when he viewed appellant (Tr. 541; but see 
Tr. 1015). When appellant had taken off his cut pants for 
the ambulance crew, the officers noticed several cuts on his 
legs (Tr. 657). All of appellant’s incised wounds were in 
such a position that he could have physically inflicted them 
upon himself (Tr. 516).° If appellant had been beaten and 


3In response to appellant’s objections, the trial court, outside the presence 
of the jury, heard Dr. Whelton’s testimony as to his opinion that appellant’s 
wounds evidenced ‘‘hesitation marks’’ (Tr. 523-26). Appellant’s objection to 
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kicked about the head as he claimed he was, Dr. Whelton 
testified he \ould have expected to find marks on appel- 
lant’s face. However, he did not find any marks or bruises 
consistent with kicks (Tr. 557), nor did he find any injuries 
on appellant which would have rendered him unconscious 
(Tr. 489). Although both appellant’s pants and under- 
shorts had cut marks on them in the buttocks area, appel- 
lant did not have any cuts in that area (Tr. 994). 


At around 6:30 or 6:45 a.m., the general manager of the 
Gentlemen II, Mr. Mauro Mandello, arrived on the scene 
and identified the two victims (Tr. 165-66). Darlene Elliott 
for the two to three weeks before her death was a trainee- 
bookkeeper at the Gentlemen II in Washington, preparing 
to work as a bookkeeper at the Gentlemen II club soon to be 
opened in Baltimore (Tr. 162). She was a pretty girl of 
twenty, who on the day of her death had been at the beach 
in Maryland and who had driven back to the District of 
Columbia with James More, a relative by marriage (Tr. 122, 
357). The two travelers had arrived at the Gentlemen It 
at 7:30 p.m. that day while the club was conducting a typi- 
cal Sunday jam session (Tr. 123, 397). Mr. More left at 
9:30 p.m. after Miss Elliott had agreed to give the night 
manager of the Gentlemen IJ, Paul Fleischer, a ride home 
after the club closed (Tr. 125, 132). After More left, Miss 
Elliott remained and drank, becoming high (Tr. 324, 510). 


Paul Fleischer was about twenty-six years old and was 
of a small build, weighing 144 pounds and standing 5’8” tall 
(Tr. 562): Although he was a congenial yet introverted 
person, Paul Fleischer would become irritable and snappy 
after a few drinks (Tr. 388-90). On the night of his death, 
Paul Fleischer had been drinking besides acting as the 
manager of the Gentlemen II (Tr. 573). Fleischer also be- 
came snappy and curt that Sunday night (Tr. 390). 


nD 


that expert testimony was sustained because the court concluded that the 
prejudice which might result from Dr. Whelton’s prior experiences outweighed 
its probative value (Tr. 527-30). However, the court did not foreclose the 
admissibility of that testimony on rebuttal (Tr. 530). 
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After the club closed that night at midnight, some of the 
help and Miss Elliott remained to straighten up the place 
and to relax (Tr. 400). Two of the help, a waiter, Jason 
Gill, and a doorman, Ernie Balassa, helped to restock the 
bar beer cooler and then left after having a beer themselves 
(Tr. 296). Appellant was one of those who remained, hav- 
ing been there prior to 9:00 p.m., working as a busboy 
cleaning off tables (Tr. 162, 359, 393). During that night 
appellant had complained to several people about having to 
do extra work (Tr. 264, 359), and he stayed by himself while 
the others socialized after closing time (Tr. 362). After 
having made steak sandwiches for all who remained, includ- 
ing appellant, Thomas Murphy, the bartender, left the long 
French knife he had used on a kitchen table (Tr. 401-102). 
Appellant ate his sandwich and drank his beer by himself 
while Murphy and a waitress, Janet Lawlee, and the two 
decedents danced to a few slow records (Tr. 362). During 
this time the brightness of the lights had been increased, 
and Murphy noticed appellant ‘‘looking the girls over’’ 
(Tr. 410, 443). At around 1:00 a.m. Murphy and Miss 
Lawlee left the club while Miss Elliott and Fleischer stayed 
there in order to finish the two remaining songs before 
leaving (Tr. 364). Fleischer unlocked the front door for the 
departing Murphy and Miss Lawlee and then relocked it 
when they had left, sealing himself and Miss Elliott in with 
appellant (Tr. 404). 

About six hours after the decedents were last seen alive, 
the Homicide Squad detectives correlated the information 
they had garnered from an inspection of the premises and 
of the three possible victims and compared that with what 
they had learned from appellant’s statements (H. Tr. 70- 
71). As a result of this review of the evidence, the police 
concluded that appellant was lying and that he had in fact 
committed the murders (H. Tr. 71). Appellant was placed 
under arrest at 8:30 a.m. (H. Tr. 65). 


Appellant’s attempt to fashion a robbery motive for his 
phantom attackers’ intrusion, by alleging that they had 
said, ‘“You know what we want”’ (Tr. 652), was rebutted 
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by the fact that neither the emptied cash registers nor the 
safe containing the receipts was tampered with (Tr. 167- 
68). Furthermore, it was impossible for anyone to enter 
through the locked doors, let alone leave without opening 
one of those doors or disturbing the windows or roof areas. 
It was also odd that the intruders would use a knife from 
the place they had entered in order to kill the people inside 
and then leave it, bent and bloodied, neatly placed on the 
steps leading to their purported escape route (Tr. 401-02). 
Aprellant’s injuries were clearly inconsistent with his de- 
scription of his beating, and he was unable to explain how 
he hud been cut (Tr. 762). Moreover, appellant’s incised 
wounds and the cuts to his clothing were indicative of self- 
infliction because of their position and because the cuts in 
the trousers matched neither the wounds on the legs nor 
the cuts on the undershorts (Tr. 516, 994-99, 1077). 


e 
The Government’s Theory of the. Case 


Afthough there was no direct evidence as to what hap- 
pened in the Gentlemen II after Darlene Elliott and Paul 
Fleischer were left alone with appellant at 1:00 a.m., there 
was “enough circumstantial evidence availablé so as to 
enakle the police to piece together what did occur. Shortly 
after the three were left alone, an argument broke out be- 
tween appellant and Fleischer, possibly over the girl or 
posstbly over appellant’s drinking (Tr. 443, 987). This 
wouid account for the overturned stool and the presence of 
appellant’s wallet at the west end of the bar (Tr. 808, 815). 
Both Fleischer and appellant were irritable that night (Tr. 
359, 390), and the argument led to a fight, most likely in the 
kitchen area where Fleischer’s glasses were found not far 
from the stairway to the basement (Tr. 1021, Gov’t Ex. 1). 
Appellant then punched Fleischer several times in the face, 
knocking him down the basement stairs and rendering him 
unconscious (Tr. 566-68). The abrasions to appellant’s 
knuckles and the finding of Fleischer’s shoe on the stairs 
supports this inference (Tr. 542, 731). 
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After disposing of Fleischer, appellant then turned his 
attention towards Miss Elliott. Taking the knife that 
Thomas Murphy had left on a counter in the kitchen (Tr. 
402), he began to attack her. Her purse and its contents 
were found strewn over the kitchen floor, as were her torn 
panties (Tr. 805-06, 808). Fleischer possibly reappeared in 
the kitchen, and appellant began to assault him with the 
knife, chasing him back down the stairs to the middle of the 
basement (Tr. 790). Fleischer was stabbed several times 
while appellant held him there by holding his belt. The 
amount of blood and the belt loops indicate this (Tr. 800). 
Somehow Fleischer managed to break away, but appellant 
caught him halfway up the stairs and knifed him several 
times until he fell down the steps, mortally wounded, leav- 
ing appellant holding his belt (Tr. 790). 

For the next hour appellant mercilessly assaulted Darlene 
Elliott, cutting her with a knife and beating her with a wire 
scrubbing brush. Several of Miss Elliott’s hairs were 
found embedded in the wire bristles of pieces of that broken 
brush discovered on a rubber mat in the kitchen near the 
loading door (Tr. 1025-26, 1066). The injured girl tried to 
escape through the loading door, as is evident from the 
bloody handprint on the door’s handle and a part of her 
earrings found nearby (Tr. 848, 1003). Appellant pre- 
vented her from escaping, as did the lock on the door, and 
he then took the victim over to the bar area near the stairs 
to the mezzanine, Sitting on a chair after having removed 
his trousers, appellant tried to force the kneeling girl to 
commit oral sodomy upon him. As he had Miss Elliott in 
that position, appellant repeatedly stabbed her on the top 
of her head and on her back. Finally he thrust the knife 
into her back and through her heart, bending the blade 
while pulling out the weapon (Tr. 494-95). The position of 
the body when the police arrived, as well as the location of 
the wounds and their excessive bleeding in the stairs area, 
supports this theory (Tr. 770). Moreover, an overturned 
chair with blood on it was observed lying near the body 
(Tr. 772, 813-14), and appellant’s torn and ripped under- 
shorts had blood on them near the crotch area (Tr. 995, 
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1111). Frnose shorts were recovered from in front of the 
bar, twenty-five feet away from the girl’s body, and upon 
close examination they were found to contain a cut hair 
from the deceased’s head (Tr. 995, 1061-65). A benzidine 
test performed upon appellant revealed the presence of 
blood on his penis (Tr. 896-97). 

On two different occasions around the 3:00 a.m. esti- 
mated gime of Miss Elliott’s death, screams of a woman 
were heard coming from the area of the Gentlemen II (Tr. 
317-19,°336-39). On both occasions the motorists who heard 
the loud screams stopped and surveyed the area, but on 
neither" occasion did the listeners see or hear anything else 
that was unusual (Tr. 323-25, 337, 339). When the two 
mote~ists returned through the area at approximately 3:30 
and 4:10 a.m., respectively, neither one observed anything 
suspicious, although they were attentive (Tr. 327, 342). 

For xpproximately fifty minutes after having killed his 
last victim, appellant attempted to create the illusion of 
outside killers before he phoned for help. He tried to clean 
up some of the blood and even wet his trousers to remove 
some of the blood (Tr. 778-79, 1001, 1105-06). Being unable 
to explain unlocked doors, appellant had his phantom at- 
tackers jump out of a third-floor window (Tr. 788). Al- 
though appellant planted the knife as a beacon for their 
escape route (Tr. 782), he failed to disturb the dust on the 
window or the hedges below (Tr. 706, 928, 932). Returning 
to the kitchen area, he cut his clothes and himself and then 
began his call to the telephone operators and the ensuing 
histrionics. He gradually perfected his story after the police 
arrived, but he failed to account for the blood on his sneak- 
ers or a blood-print in the kitchen made by one of his 
sneakers (Tr. 991-92). Appellant had informed the police 
that he*was in the bar area when the attack began and re- 
mained there unconscious or on the phone after the assault 
was over (¢.g., Tr. 987-89). 

6 


4 The Picture 


Inclufied among appellant’s papers found in his wallet, 
which was recovered near the west end of the bar, was a 
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picture of appellant posed with a knife in a menacing man- 
ner (Tr. 70, 843-44; Gov’t Ex. 91). Prior to trial, the prose- 
ceutor proffered the use of this photograph and testimony 
as to other assaultive flareups that appellant had committed 
over working conditions (Tr. 75-76). Asserting that the 
photograph and other offense evidence was relevant to the 
issues of intent and identity, the Government argued that 
they were admissible in its case in chief. After balancing 
the probative value of the offered evidence with its possible 
prejudicial effect, the trial court ruled that that evidence 
was inadmissible in the prosecution’s case in chief (Tr. 
70-73, 76-77). Knowing neither appellant’s explanation 
for the presence of the picture nor what his defense was, the 
judge refused to render an advisory opinion or to prohibit 
the use of the proffered evidence as impeachment or in 
rebuttal if appellant should testify (Tr. 72-74). However, 
‘the court did exclude the use of a prior assault conviction as 
impeachment if appellant should testify (Tr. 74). 

At the close of the Government’s case the issue of the 
admissibility of the photograph was again raised, and ap- 
pellant once again moved that its use be prohibited if he 
testified (Tr. 1152-53). The trial court offered to hear appel- 
lant’s testimony as to the circumstances surrounding the 
picture out of the presence of the jury in order to rule on its 
admissibility (Tr. 1153-54). Appellant refused, still insisting 
that the court should rule it inadmissible even though the 
judge did not know what his defense was or under what 
circumstances the issue of its admissibility might arise 
(Tr. 1156-57). Before appellant desided not to testify, the 
trial court said that there would ‘‘be no advance ruling on 
the photograph”’ since the court did not know either what 
appellant’s defense was or what the picture was “ all about’’ 
(Tr. 1160). Although the judge indicated he would rule on 
the use of the photograph when that issue was presented, 
he directed the prosecutor ‘‘to make no reference to the 
photograph in cross-examination or otherwise without the 
Court being advised in advance out of the presence of the 
jury, at which time a ruling can be indicated in proper 
context.’ (Tr. 1161.) Appellant, still refusing to inform 
the court of facts upon which to rule, rested. 


15 
The Verdicts 


After arguments and instructions which were given with- 
out objection, the jury retired at 12:30 p.m. on January 28, 
1970, to begin their deliberations. At the end of that day 
they were undecided and were excused at 5:36 p.m. to go to 
their sequestered quarters. They were reinstructed at 
1:37 p.m. on the next day as to the clements of first- and 
second-degree murder (Tr. 1291). At 3:40 p.m. on Janu- 
ary 29, 1970, the jury returned to open court with verdicts 
of not guilty on both first-degree murder charges but guilty 
of second-degree murder on both counts (Tr. 1304-05). The 
members of panel Yeaffirmed their verdicts after a poll (Tr 
1306-08). 


ARGUMENT 
- Evfn though acquired without the benefit of Mi- 


a warnings, appellant’s voluntary exculpatory 
statements were admissible in the Government’s 
case in chief since they were obtained during a pe- 
riod of routine questioning. 


(Tr. 634, 915-41; H. Tr. 17-26, 42-44, 55- 71) 


In Miranda v. Arizona, 384 U.S. 436 (1966), the Supremes = 
Court attempted to safeguard an accused’s right to invoke 
his privilege against compulsory self-incrimination during 
the possibly znherently, coercive atmosphere of police inter- 
rogati¢n by imposing a procedural shield of warnings prior 
to questioning. By providing for warnings, the Court hoped 
to dispel the compulsive nature of custodial police interro- 
gation*with the knowledge which those warnings would give 
to an gccused. Miranda v. Arizona, supra, 384 U.S. at 458. 
If an admission was obtained in response to police interro- 
gation before an accused was warned of his constitutional 
rights, yet while he was in custody at a police station or 
otherwise deprived of his freedom of action in any signifi- 
cant way, that statement, even though voluntary, would be 
inadmissible in the prosecution’s case in chief. Harris v. 
New York, 91 S. Ct. 643 (1971). 
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Not all police questioning of suspects, however, neces- 
sarily involves the compelling influences of custodial inter- 
rogation. Routine field interviews are generally of a short 
duration and in a neutral atmosphere. W. LaFave, ‘Street 
Encounters’”’ and the Constitution: Terry, Sibron, Peters, 
and Beyond, 67 Micx. L. Rev. 39, 93-95 (1968). Thus the * 
giving of warnings in such situations can have little, if any, 
effect upon compulsive influences if any are present, but 
can have a decided disadvantage upon the necessary co- 
operation of citizens. F.g., Hicks v. United States, 127 US. 
App. D.C. 209, 212, 382 F.2d 158, 161 (1967). Striking a 
balance between competing views, the Supreme Court 
limited the scope of the application of its newly promul- 
gated deterrent exclusionary rule by specifically limiting 
its application to custodial interrogation. As the Court 
stated : 


General on-the-scene questioning as to facts surround- 
ing a crime or other general questioning of citizens in 
the fact-finding process is not affected by our holding. 


It is an act of responsible citizenship for individuals 

to give whatever information they may have to aid in 

law enforcement. In such situations the compelling 

atmosphere inherent in the process of in-custody inter- 

rogation is not necessarily present. Miranda v. Ari- 

zona, supra, 384 U.S. at 477-78 (footnote omitted). 
Since the officers in the case at bar were simply investigat- 
ing when they questioned appellant at the scene of the homi- 
cides, and since appellant’s freedom of movement was not 
significantly restrained, the law enforcement personnel did 
not have to give appellant any Miranda warnings. 

As this Court has observed, “‘{w]hether police have left 
the channel of ‘investigation’ and run onto the shoals of 
‘custodial interrogation’ cannot be determined by reference 
to some chart clearly designating’ the various channel 
markers. Allen v. United States, 129 U.S. App. D.C. 61, 63, 
390 F.2d 476, 478, supp. op., 131 U.S. App. D.C. 358, 404 
F.2d 1335 (1968). This is a determination that must be 
handled on a case-by-case basis, upon examination of all the 


17 


relevant factors surrounding the questioning which bear 
upon the compulsion evident in that interview. L.g., United 
States v. Montos, 421 F.2d 215 (5th Cir.), cert. denied, 397 
U.S. 1022 (1970) ; see United States v. Robinson, D.C. Cir. 
No. 22,899, decided December 30, 1970, slip op. at 30-31 
(McGowan, J., dissenting). If an assessment of all of the 
circumstances under an objective ‘‘reasonable innocent 
man’’ standard‘ reveals the presence of compulsive factors 
akin to those found by the Supreme Court in custodial 
inteyrogations, then the police have run onto the shoals of 
custodial interrogation. F.g., United States v. Hall, 421 
F.2d 540 (2d Cir. 1969), cert. denied, 397 U.S. 990 (1970). 
This degree of inherently compelling influences is found to 
exist only when law enforcement officials have restrained an 
accused’s freedom of action in a significant way. Miranda 
v. Arizona, supra, 384 U.S. at 444. See also Orozco v. Texas, 
394 U.S. 324 (1969). 

Relying primarily upon the fact that he was detained 
while questioned, and asserting with the aid of a vision 
illuminated by hindsight that the police had focused upon 
him as the culprit while they questioned him, appellant 
ecncludes that he was in custody when interviewed by the 
police. Appellant’s conclusion is faulty, for the record does 
not show a restraint significant enough to instill coercive 
influences similar to those present in custodial interroga- 
tion. We acknowledge that appellant was detained when 
he was ordered at gunpoint from behind the bar and while 
he was initially questioned (H. Tr. 26, 56-61). However, 
whil that detention was a seizure for Fourth Amendment 
purposes, it was not, without more, of the significance 
necessary to trigger the Miranda warnings’ protection of 
appellant’s Fifth Amendment rights. Compare Terry v. 
Ohio, 392 U.S. 1, 16 (1968) (restriction of freedom to walk 
away), with Miranda v. Arizona, supra, 384 U.S. at 478 


4 Contrary to appellant’s assertion (Appellant’s Br. at 21), an objective 
standard is the proper test. Fuller v. United States, 132 U.S. App. D.C. 264, 
407 F.2d 1199 (1968) (en banc), cert. denied, 393 U.S. 1120 (1969); accord, 
Lowe v. United States, 407 F.2d 1391 (9th Cir. 1969). 
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(deprivation of freedom of action in any significant way).° 
It is only when a seizure reaches the level of an arrest that 
the potential for compulsion inherent in the situation re- 
quires warnings. It is at the point of arrest, and not before, 
that both Miranda and Mallory v. United States, 354 U.S. 
449 (1957), curtail the right of the police to investigate by 
questioning and shield an aceused’s privilege against com- 
pulsory self-incrimination. Compare Allen v. United States, 
supra, with United States v. Bekowies, 432 F.2d 8 (9th Cir. 
1970). 

Appellant’s detention during the interviews never 
reached the level of an arrest, nor did it involve an inher- 
ently coercive atmosphere. Appellant was not searched, 
shackled or pressured by the police during the questioning 
but was treated as a victim and a witness (H. Tr. 19, 21, 
42-44). He was not taken off by himself to unfamiliar sur- 
roundings or subjected to intensive and persistent ques- 
tioning by a battery of suspecting policemen. See Miranda 
y. Arizona, supra, 384 U.S. at 446-47. Although appellant 
was guarded for part of the interview, this occurred while 
there was a fear that the intruders were still in the building 
(H. Tr. 66). Appellant was never forcibly detained, and he 
never tried to leave. In short, appellant’s detention was 
similar to that involved in routine questionings which do 
not reach the heights of a significant restraint. E.g., Allen 
v. United States, supra, United States v. Montos, supra; 
Doran v. United States, 421 F.2d 865 (9th Cir. 1970). See 
also Fuller v. United States, supra note 4. 

Although the ‘‘focus’’ standard first utilized by Escobedo 
vy. Illinois, 378 U.S. 478 (1964), is still a relevant factor in a 
custodial interrogation inquiry, it is not by itself dispositive. 
United States v. Hall, supra. Its importance lies in what 
coercive influences focusing on an accused caused to be 


5 This comparison takes on an additional meaning from the fact that the 
word ‘significant’? appeared in only one of the several statements of the 
holding in the Miranda decision as originally released. Compare Miranda v. 
Arizona, supra, 384 U.S. at 477, 478, with id., 34 U.S.L.W. 4533 (Sup. Ct., 
June 14, 1966). 
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brought to bear upon the suspect. Even though the police 
suspect an individual, the ‘‘relative routineness of an in- 
quirv’’ in winnowing crimes from among normal mishaps 
belie ; any custodial interrogation. Allen v. United States, 
supr :, 129 U.S. App. D.C. at 64, 390 F.2d at 479; accord, 
James v. United States, 135 U.S. App. D.C, 314, 418 F.2d 
1150 \ 1969). In the case at bar the officers treated appellant 
as a victim after learning that he worked at the Gentlemen 
II* and asked questions in order to shed some light on a 
dangerous situation (H. Tr. 17-18, 55-57). While they were 
suspicious of his account of what happened, they still acted 
upon his information and checked the entire premises (Tr. 
915-41). Not only does that tentative acceptance of appel- 
lant’s ruse negate the contention of an accusatory focus 
upon appellant, but it also enhances the ‘‘relative routine- 
ness of the inquiry.’’ United States v. Tobin, 429 F.2d 1261 
(8th Cir. 1970) ; United States v. Hall, supra. 

When the entire period of questioning utilized by the 
police is viewed in its totality, it is obvious, we submit, that 
it was ‘‘[gJeneral on-the-scene questioning as to facts sur- 
rounding a crime... .’’ Miranda v. Arizona, supra, 384 
U.S. at 477. Arriving on the scene of a brutal murder, the 
police found what appeared to be a victim still alive in a 
sealed building. Realizing that the culprit or culprits might 
still be locked in the building or in the area, it was imper- 
ative that the police question this victim to ascertain what 
happened (Tr. 634). Although every witness to a homicide 
may be considered a suspect (H. Tr. 70), it was not until 
after the police checked the building and compared notes 
about their observations that they concluded appellant was 
the felon (H. Tr. 70-71). By this time appellant had already 
made the statements later to be used against him. The 
record refutes any suggestion that appellant was pressured 


6 Questions as to name, address and occupation have been held to be per- 
missible without the necessity of Miranda warnings. E.g., United States v. 
Diaz, 427 F.2d 636 (1st Cir. 1970). This may be so since that information, like 
handwriting cxemplars, is not protected by the Fifth Amendment. Gilvert v. 
California, 388 U.S. 263 (1967). 
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or cajoled into making the statements, and the exculpatory 
nature of those remarks further reflects the non-coercive 
atmosphere of the questioning process. 

Upon examination of the surrounding circumstances, we 
submit, appellant was not subjected to custodial interroga- 
tion and thus need not have been given any Miranda 
warnings. 


II. Having refused to inform the trial court of his 
anticipated testimony so as to enable the court to 
exercise its discretion intelligently, appellant may 
not now complain of a failure to exercise that dis- 
cretion in his favor. 


(Tr. 70-77, 1154-1165) 


We agree with appellant that the admissibility of ev- 
idence is normally a discretionary function resting within 
the sound discretion of the trial judge. A trial court has a 
wide latitude in ruling on the relevancy and materiality of 
proffered evidence, as well as whether the probative value 
of that evidence outweighs its prejudicial potential. E.g., 
Bradley v. United States, U.S. App. D.C. —, 433 F.2d 
1113 (1969) ; United States v. Gipson, 385 F.2d 341 (7th Cir. 
1967). As the issue becomes more collateral in nature, so 
to does the trial court’s degree of discretion increase. E.g., 
United States v. Hallman, D.C. Cir. No. 23,800, decided 
January 11, 1971. Review of a trial court’s evidentiary 
decision should center on whether its discretion was abused 
and not on whether the appellate court would have made 
a different decision. United States v. Ravich, 421 F.2d 1196, 
1204 (2d Cir.), cert. denied, 400 U.S. 834 (1970) ; cf. Weaver 
v. United States, 133 U.S. App. D.C. 66, 69, 408 F.2d 1269, 
1272, cert. denied, 395 U.S. 927 (1969). 

Although appellant recognizes these principles, he still 
argues that the trial court reversibly abused its discretion 
in failing to exclude from the trial the picture found in his 
wallet since that picture was irrelevant and highly prej- 
udicial. Because that picture was not suppressed, appel- 
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lant continues, he could not testify in his own behalf.’ Ap- 
pellant’s argument is without merit, for it is based on 
unsound legal and factual premises. As appellant’s trial 
counsel impliedly recognized (Tr. 1155), the picture either 
alone or coupled with the prior offense evidence was rel- 
evant to intent and to identity (Tr. 70-77). Thus the trial 
court could have permitted its use on rebuttal or cross- 
examination if appellant denied being the culprit or having 
the requisite intent. United States v. Marcey, D.C. Cir. No. 
22,819, decided February 24, 1971, slip op. at 2-4. Identity, 
contrary to appellant’s assertion (Appellant’s Br. at 33), 
was the most important issue in the case, and the picture 
related directly to that question. Although the trial court 
found the photograph to be probative, it prohibited its use 
during the prosecution’s case in chief partly because its 
use would require appellant to testify and offer an explana- 
tion (Tr: 70). However, once appellant testified, that prej- 
udice would be eliminated. 

More importantly, whatever additional relevance and 
materiality that the photograph might have had will never 
be known, for appellant continually refused to tell the trial 
court the nature of his defense or under what circumstances 
he had acquired the disputed picture (Tr. 72, 529, 1156-57). 
The trial court offered to hear appellant’s explanation for 
the photograph out of the presence of the jury in order to 
help it to make an informed decision (Tr. 1154). Appellant 
refused to give even that (Tr. 1154). The trial judge sought 
an indication of appellant’s defense for the same reason 
(Tr. 1156-57). Again appellant refused (Tr. 1156). Re- 
buffed in all its attempts to make an informed exercise of 
discretion, the trial court refused to speculate as to the 


7 Appellant’s conception of the dangers that his testimony would have posed 
to the Gorernment’s case is ecrroncous in that it is based on an incorrect 
anterpseta fcr of the weight to be given to circumstantial evidence. As this 
Court mad clear most recently in United States v. Harris, U.S. App. 
D.C. —-, , 435 F.2d 74, 88-91 (1970), there is no difference in the 
evidentiary weight that may be accorded direct or circumstantial evidence, 
and thus circumstantial evidence may support a guilty verdict even if it 
does not negate all other reasonable inferences that could be drawn, 
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possible probative value and prejudicial potential of the 
questioned evidence (Tr. 1160-61). In our view it would 
have been an abuse of discretion for the trial court to have 
succumbed to appellant’s blackmail by ruling that the photo- 
graph was inadmissible regardless of how material appel- 
lant’s testimony might have made it. 

Appellant’s extensive reliance upon Luck v. United 
States, 121 U.S. App. D.C. 151, 348 F.2d 763 (1965), and its 
progency is misplaced, for impeachment under 14 D.C. 
Code § 305 relates to an assumption of credibility which 
attaches to a witness whenever he testifies under oath. 
Unlike the crucial issue in the instant case, the probative 
value is evident from an examination of the proffered con- 
viction. In the case at bar, the materiality of the offered 
photograph depended upon the substance of appellant’s 
testimony. However, the teachings of Luck are tangentially 
analogous since they deal with a trial court’s exercise of 
discretion and also with this Court’s review of that discre- 
tion. E.g., Brooke v. United States, 128 U.S. App. D.C. 19, 
26, 385 F.2d 279, 286 (1967). 

Tn the case sub judice it was appellant, not the trial court, 
that failed to comply with the teachings of Luck. As this 
Court recommended in Gordon v. United States, 127 US. 
App. D.C. 343, 348, 383 F.2d 936, 941 (1967), cert. denied, 
390 U.S. 1029 (1968), the trial judge suggested a voir dire 
hearing on appellant’s possession of the picture, and also 
requested appellant to inform him of the nature of his 
defense. Appellant and not the trial court declined to heed 
the teachings of Gordon. More importantly, before an ac- 
cused can complain on appeal of a trial court’s failure to 
exercise its discretion under Luck, that discretion must have 
been meaningfully invoked. Evans v. United States, 130 
U.S. App. D.C. 114, 397 F.2d 675 (1968), cert. denied, 394 
U.S. 907 (1969) ; Hood v. United States, 125 U.S. App. D.C. 
16, 365 F.2d 949 (1966). By refusing to inform the trial 
court of the basis upon which it could intelligently exercise 
its discretion, appellant failed meaningfully to invoke that 
discretion and cannot now assert that it was abused. 
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Wueperory, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 


Joun A. Terry, 
Wuuium H. Corzys, Jz., 
Joun O’B Cuarke, JR., 
Assistant United States Attorneys. 
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possible probative value and prejudicial potential of the 
questioned evidence (Tr. 1160-61). In our view it would 
have been an abuse of discretion for the trial court to have 
succumbed to appellant’s blackmail by ruling that the photo- 
graph was inadmissible regardless of how material appel- 
lant’s testimony might have made it. 

Appellant’s extensive reliance upon Luck v. United 
States, 121 U.S. App. D.C, 151, 348 F.2d 763 (1965), and its 
progency is misplaced, for impeachment under 14 D.C. 
Code § 305 relates to an assumption of credibility which 
attaches to a witness whenever he testifies under oath. 
Unlike the crucial issue in the instant case, the probative 
value is evident from an examination of the proffered con- 
viction. In the case at bar, the materiality of the offered 
photograph depended upon the substance of appellant’s 
testimony. However, the teachings of Luck are tangentially 
analogous since they deal with a trial court’s exercise of 
discretion and also with this Court’s review of that discre- 
tion. E.g., Brooke v. United States, 128 U.S. App. D.C. 19, 
26, 385 F.2d 279, 286 (1967). 

In the case sub judice it was appellant, not the trial court, 
that failed to comply with the teachings of Luck. As this 
Court recommended in Gordon v. United States, 127 U.S. 
App. D.C. 343, 348, 383 F.2d 936, 941 (1967), cert. denied, 
390 U.S. 1029 (1968), the trial judge suggested a voir dire 
hearing on appellant’s possession of the picture, and also 
requested appellant to inform him of the nature of his 
defense. Appellant and not the trial court declined to heed 
the teachings of Gordon. More importantly, before an ac- 
cused can complain on appeal of a trial court’s failure to 
exercise its discretion under Luck, that discretion must have 
been meaningfully invoked. Evans v. United States, 130 
U.S. App. D.C. 114, 397 F.2d 675 (1968), cert. denied, 394 
U.S. 907 (1969) ; Hood v. United States, 125 U.S. App. D.C. 
16, 365 F.2d 949 (1966). By refusing to inform the trial 
court of the basis upon which it could intelligently exercise 
its discretion, appellant failed meaningfully to invoke that 
discretion and cannot now assert that it was abused. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 24, 253 


STANLEY COBB, Appellant, 
v. 


UNITED STATES OF AMERICA, Appellee. 


REPLY BRIEF FOR APPELLANT 


INTRODUCTION 


Appellee's brief, due March 26, 1971, was filed 


April 1,°1971, together with a Motion for Leave to File. 


| 
On the assumption that the above, eminently reasonable 


motion has been or will be granted, Appellant herein files his 
reply. 
There are three major sections to Appellee's brief: 

| 


1. A Government's theory of the case which, quite 
| 


4 
f 
dpart from its extensive reliance upon statements allegedly 
t 
4 


ade by Defendant to investigating officers long after a 
Miranda 1/ warning should have been issued, is, as we 


See hailedced in our earlier brief, consistent with the facts 


known to the prosecution. But, as we also pointed out, these 
Same facts are not inconsistent with alternative hypotheses 


yf innocence or guilt of the lesser crime of manslaughter. 
a 


2. A Miranda argument which relies almost totally 


» 
apon the recitation of abstract principles taken largely out of 


U 
‘heir supporting factual contexts, together with a ritualistic 
’ 


‘citation of cases which have utterly no factual similarity to 
the case sub judice. Ignored are a number of cases standing 
| rirtually on all fours with the instant case in which police 
"interrogation of individuals was held to be clearly custodial 
‘in nature, thus requiring a Miranda type warning. 


3. An evidenciary argument properly distinguishing 


ithe case at bar from Luck 2/ and Gordon 3/ type situations but 


ee 

1/ Miranda v. State of Arizona, 86 S.Ct. 1602, 384 U.S. 436, 
16 L.Ed. 24 694, 10 A.L.R. 3rd 974 (1966) rehearing denied 
California v. Stewart, 87 S.Ct. 11, 385 U.S. 890, 17 L. Ed. 


2d 121. 


Luck v. United States, 121 U.S. App. D.C. 151, 348 F. 2d 
763 (1965). 


Gordon v. United States, 127 App. D.C. 343, 383 F.2d 939 
(1967). 


failing to reach the only logical conclusion possible: that 
. | 
these very distinctions obviated the need for Defendant to 


subject himself to voir dire examination in order to have the 


“objected to evidence ruled inadmissable. | 
For purposes of coming briskly to the two central 


issues of this case, we shall ignore minor factual discrepencies 


which exist between the Appellant's and Appellee's Se Bomnewes 


of the case and deal only with the Miranda and evidentiary 
| 
issues. | 
ARGUMENT 


I. FAILURE TO ACCORD APPELLANT HIS RIGHTS UNDER 
r THE MIRANDA DOCTRINE REQUIRES REVERSAL HEREIN, 


Appellee would have the Court believe that the circum- 


stances under which Defendant was questioned by as many as 


six different police officers at the Gentlemen II restaurant --- 


often at gunpoint and with only himself, two dead bodies, and 
| 
eight police officers on the premises --- from shortly after 


| 
his discovery at approximately 4:30 a.m, until his arrest some 
| 


¥ four hours later amounted only to a seizure for Fourth Amendment 


~ | 
| 


purposes rather than the sort of custodial interrogation which 


would bring Miranda into play (Appellee’s Brief p. 22-23). 


To reach this conclusion, Appellee goes through some 


rather tortuous legal convolutions, relying initially upon a 


lay review article dealing primarily with street encounters 
% 
and "stop and frisk" situations 4/ and some dicta from the 


Miranda case itself regarding general on the scene investiga- 
ee 


tions 5/ then upon a number of cases of no discernable rele- 


6/ 


vance to the case at bar , and finally on its own conclusory 


as concerning Defendant's questioning at the Gentle- 


mpn rt 1. 


The nub of the Miranda holding was and remains this: 


"(T)he prosecution may not use statements, 
whether exculpatory or inculpatory, stemming from 
custodial interrogation of the defendant unless it 
demonstrates the use of procedural safeguards 
effective to secure the privilege against self-incri- 
mination. By custodial interrogation, we mean 
questioning initiated by law enforcement officers 
after a person has been taken into custody or 


a W. LaFave, "Street Encounters" and the Constitution: 
Terry, Sibron, Peters, and Beyond, 67 Mich. L. Rev. 
39, 93-95 (1968) (Appellee's Brief, P. 20). 


Miranda v. Arizona, supra, 384 U.S. at 477-78 (Appellee's 
Brief, p. 21). 


é/ Terry v. Ohio, 392 U.S. 1 (1968); Allen v. United States, 

i 124 App. D.C. 61, 390 F.2d 476, supp. op., 131 U.S. 
App. D.C.'358, 404, F. 2d 1335 (1968); United States v. 
Montos, 421 F.2d 215 (15 Cir.), cert, denied, 397 U.S. 
1022 (1970); Doran v. United States, 421 F.2d 865 (9th Cir. 
1970) (Appellee's Brief pp. 23-24). 


Appellee's Brief, pp. 21, 23-25. 


a“ 
/ 
', 


otherwise deprived of his freedom in any signi- 
ficant way." 8/ 


What the Supreme Court struck at was “incommunicado 
| 
interrogation of individuals in a police-dominated atmosphere, 
| 
resulting in self-incriminating statements without full warnings 


of constitutional rights." 9/ 


In evolving their objective test 10/ as to when Miranda 


applies and when it does not, the courts have not limited its 


application to ''station house'' interrogation, nor have they 
allowed unfettered questioning of potential suspects simply 


because such questioning was carried out at the scene of the 
| 
crime. | 


Thus, a Miranda type situation was held to be, present 


when the interrogation occurred at the suspect's cenieesidencs 11/) 


8/. Miranda v. Arizona, supra, 384 U.S. at 444. | 
| 


9/ Ibid, at 445. 


10/ Contrary to Appellee's assertion (Appellee's Brief p- 22), 
Appellant did not in its opening brief state that the Miranda 
test was a subjective one, merely that the criteria there- 
under were rather subjective in nature (Appellant's Opening 
Brief, p. 21). 


11/ Orozco v. Texas, 394 U.S, 324 (1969). 


at that of his girl friend 12/ at a motel in which he was stay- 
ing aL and in the emergency ward of a hospital when only 
two policemen and a host of non-suspects were present rae 

Similarly, the naked fact that the interrogation occurred 
at the scene of the crime does not relieve the investigating police 
of the duty to afford a suspect his constitutional rights under 
Miranda 15/, 

The objective test under Miranda to which Appellee's 
brief pays lip service was stated with unusual clarity by the 
Czlifornia Supreme Court in People v. Arnold, 58 Cal. Rptr. 
115 (1967) at 120: 

"We hold that custody occurs if the suspect 


is physically deprived of his freedom of action in 


12/ State v. Itonga, 419 P.2d 59 (Arizona, 1966). 


pe 


13/ Windsor v. United States, 389 F.2d 531 (1968). 


14/ Commonwealth v. Jefferson, 423 Pa. 541, 226 A. 2d 765 
- (1967). 


See United States v. Bekowies, 432 F.2d 8 (9th Cir. 1970) 
where the Defendant was questioned by an F.B.I. agent 

at his own home on the suspicion that he was harboring a 
draft-dodger who happened to be hiding under a bed in an 
adjoining room at the time. And in State v. Itonga, supra, 
the investigating officer heard a shot, rushed to the scene, 
noticed a dying man on the sidewalk and interrogated the 
suspect inside his girl friend's house on the adjoining pro- 
perty. Here too, for reasons which will be discussed infra, 
the court held the interrogation to be custodial in nature and 
said the evidence gained therefrom should have been 
suppressed at the trial. 


any significant way or is led to believe, as a 
reasonable person, that he is so deprived." 


Commenting approvingly on the Arnold test, the New 


, York State Court of Appeals noted in People v. P (Anonymous), 


* 233 N. E.2d (1967) at 260: | 
| 


"This is the test which we hold to be mbst 
reasonable. It gives effect to the purpose of the 
Miranda rule. It is not solely dependent either 
on the self-serving declarations of the police offi- 


cers or the defendant, nor does it place upon the 
police the burden of anticipating the frailities or 


idiosyncracies of every person whom they question." 
| 


Appellee is quite correct in asserting that the "focus" 


| 
8 | 
standard of Escobedo 16/ ss not by itself dispositive of the 


| 
g custodial interrogation issue (Appellee's Brief p. 24) --- 


although certain courts apparently attach more weight to it 


nr and that the issue must be resolved "ona 


than others 
/ 
j case-by-case basis.'"' (Appellee's Brief p. 21). Yet itis 


this very case-by-case analysis which compels the conclusion 
| 


» that the interrogation conducted at the Gentlemen II was custo- 


| 
dial in nature. | 


16/ Escobedo v. Illinois, 378 U.S. 478 (1964). 


17/ Compare Windsor v. United States, supra, with People v. 


P (Anonymous), supra, where two courts reached opposite 
results on the basis of virtually identical factual situations, 


A careful examination of those cases chiefly relied 
upon by Appellee 18/ peveals not a single instance where the 
involved factual situations were analagous to the instant case. 

b Terry 19/ for example, did not involve a Miranda 


issue at all, but rather the admissibility of evidence seized 
during a period of street detention. 
In Doran 20/ the claimed custodial nature of the 


—o was undermined by the fact that Defendant 


requested permission to leave the automobile in which he was 
being questioned and was permitted to do so, unattended, 

=i erenting of his own accord some twenty-seven (27) minutes 
leter. 


Allen 221i a simple assault case, involved the momen- 


b 
tary detention of a suspicious automobile by a single District 
/ 
of Columbia policeman, circumstances far more analagous to 
‘stop and frisk'’ encounters than to the instant case. 
ee 
13/ Appellee did not indicate by asterisk which cases it deemed 


most important. Appellant was thus forced to draw its own 


| conclusions from the text of Appellee's brief. 


19/ Terry v. Ohio, supra. 


20/ Doran v. United States, supra. 


21/ Allen v. United States, supra. 


In Montos 22/ | the Defendant was stopped in a crowded 


parking lot during daylight hours and asked only two questions 


prior to issuance of Miranda warnings. 
| 
Appellee goes to extravagant lengths to infer noncus- 


todial detention in the case at bar. It is claimed that the 
| 


“Defendant was neither ''searched, shackled, or pressured" 23/ 


¢ Hl 

5PY the police, though the court noted in Bekowies, supra, 432 
| 

F.2d at 120 that: ''for one to be in custody it is not required 


sthat he be in handcuffs.or even that he be advised in express 


A | 
terms that he is under arrest.'' (Citation omitted. ) 24/ 


22/ United States v. Montos, supra. Quite apart from its 
obvious distinctions from the factual situation involved 
herein, the Montos case seems exceedingly poorly 
reasoned. Carefully read, it appears to involve an inverse 
Escobedo rule: the greater the investigation has focused 
ona suspect, the less right’he has to a Miranda warning. 


Appellee's Brief p. 23. 
In Windsor v. United States, supra, a custodial situation 
was found to exist even where defendant was expressly told 
that he was not under arrest, the court noting that at the 
time defendant was "already being detained and in| custody 
and deprived of his freedom in a significant way, '" and adding 
pointedly, 389 F.2d at 534: 
"The Government agents! testimony that 
Windsor was not a suspect and not under arrest 
when questioned in his motel room is belied by the 
facts of the case. We cannot permit the Miranda 


principles to be so easily frustrated. "' 


That the investigating police checked the Defendant's 
alleged alibi is cited as being somehow pivotal (Appellee's 
Brief p. 24-25) although the accompanying citations give no 
indication of why this should be so. 


Artificial distinctions are drawn between exculpatory 
| 
, 


and inculpatory statements. (Appellee's Brief p. 25.) 
It is claimed that, "Appellant was never forceably 

= 25/ es 
detained and he made no effort to leave," although it is 
clear that he was held at gunpoint for some time, that he was 
under close guard for the remainder of the investigation, that 
the police would have stopped him had he tried to exit (Pre- 
tyial TR 20), and that the situation at the Gentlemen IT created 


ds "police dominated" an atmosphere as one could possibly 


imagine. 
; 
} 


f 


Rather than the series of street confrontations and brief 
encounters cited by Appellee, the situation in State v. Itonga, 


supra, would seem strongly analagous to the case sub judice. 

“< 

® 

There, as here, police responded to an emergency situation and 


, 
arrived at the scene of a recently perpetrated slaying. There, as 
£ 


£ 
here, the Defendant was approached by an officer with drawn gun. 


1 
— 
R>/ Appeilee's Brief p. 24. 


In holding that evidence of Defendant's subsequent statement 
: | 


should have been suppressed, the court stated, 419 P. 2d at 65: 


\ 
"Certainly a defendant questioned by an 
officer with a drawn gun within three feet of him 
was deprived of his freedom ina significant way. 
Clearly the officer had no intention of letting | 
defendant escape and defendant himself could not 
have reached any other conclusion. ... We are 
unable to say from these facts that the statement 
made by defendant was voluntary."' 
| 
| 
: Here, where the Defendant was questioned by a veritable 
e 
eparade of officers over a far more extended period of time in a 
ion is 


far less hospitable atmosphere, the case for suppress 
| 


] 
‘even more compelling. This is particularly true where circum- 
* stances caused the investigation to focus upon Appellaht within 

\ 

| 


26/ 


»minutes, if not seconds, of his discovery. 


_ 

26/ The Court may also wish to give due weight to the fact that 
with each passing minute the investigation tended 'to focus 
upon Defendant to a greater and greater extent. Thus, 
with the discovery of the second body, the failure to encounter 
anyone else on the premises and revelation of the super- 
ficial nature of Defendant's wounds any reasonable investi- 
gating officer would have become more and more: suspicious 
of Defendant. Yet they continued to interrogate him without 
informing him of his rights under Miranda. In this respect, 
the case of Commonwealth v. Jefferson, supra, is particu- 
larly instructive. There it was held that the first officer to 
question the accused had no particular reason to suspect her 
involvement in the crime, but the second officer most cer- 
tainly did. Admitting testimony from the second officer 
concerning his conversation with the accused wag held there- 
fore to constitute reversible error. 


APPELLANT DID NOT HAVE TO SUBMIT TO VOIR DIRE 
IN ORDER TO HAVE THE OBJECTED TO PICTURE 
EXCLUDED. 
= 
j It is difficult to reply to Appellee's assertion (Appellee's 
é 
Brief p- 26) that the picture removed from the Defendant's 


| showing him posing with a knife held in menacing fashion 
¥ 


is,relevant on the issues of identity and intent because the only 


support offered in Appellee's brief to support that statement is 


4a 
the statement itself. The conclusion drawn from that assertion, 


° 


that the evidence could have been permitted ''on rebuttal or cross- 
expmination if Appellant denied being the culprit or having the 


t 
requisite intent"! (Appellee's Brief p. 27) is thus completely 


® 
tabtological. 


i Every witness to testify at the trial who was present at the 


G@ntlemen II on the night of the twin slaying, including the Defen- 
® 7 


3 

dant himself at the pre-trial hearing (Pre-trial TR 74) identified 

tht accused as being present at the scene at the time of the killings, 
bd 


so the statement in Appellant's brief that identity was never 
« 


really at issue in this case remains valid. (Appellant's Opening 


> 
« 


Bnief p. 33). : 
Simarly, the list of reasons cited in Appellant's Opening 
Brief (pp. 33-34) as to the immateriality of the picture on the 


ishue of intent is never even challenged in Appellee's brief. 


ry 


| 
The sole basis then upon which Appellee can colorably 


| 
urge this Court to sustain the ruling below is that by refusing 


to submit to voir dire on his own defense, Defendant failed to 
| 


invoke the protection of the Luck roy doctrine as required under 


28/ | 


guidelines laid down in Gordon ° 
But the very distinction between the Luck and Gordon 


situations and the case at bar recognized in the Appellee's brief 


(pp. 27-28) militates against this conclusion. In the Luck and 
ese 


Gordon situations, the probative value of prior convictions is 


indeed evident from an examination of the proffered convictions 
and the sole basis for voir dire is to weigh the anceence of 

C | 
Defendant's testimony against the prejudicial impact of such 
convictions. Here, however, contrary to Appellee's assextion, 


the only conceivable defenses to the murder charges were the 
/ r 


Beet a of the offenses by other parties or self defense on 


the part of Defendant. In either case, failure to exclude the 

° 

prejudicial photograph would have constituted reversible error 
| 


by the trial court. Far from constituting "blackmail", Defen- 


* 
dant's refusal to submit to heedless voir dire was a careful and 


proper assertion of his constitutional rights. 


a27/ Luck v. United States, supra. 


28/ Gordon v. United States, supra. 


CONCLUSION 


WHEREFORE, for the foregoing reasons, it is respect- 


¢ 


fully submitted that the judgment of conviction should be 
& 


reversed and the matter remanded for a new trial. 


Respectfully submitted, 


4 ' 


- 4 
Jf 
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